STATE OF CALIFORNIA

CALIFORNIA LAW
REVISION COMMISSION

RECOMMENDATION

Judicial Review of Agency Action

February 1997

California Law Revision Commission
4000 Middlefield Road, Room D-1
Palo Alto, CA 94303-4739



CALIFORNIA LAW REVISION COMMISSION

COMMISSION MEMBERS

ALLAN L. FINK QUENTIN L. KOPP
Chairperson Senate Member
CHRISTINEW.S. BYRD ARTHUR K. MARSHALL

Vice Chairperson Member
DICK ACKERMAN EDWIN K. MARZEC
Assembly Member Member
ROBERT E. COOPER SANFORD M. SKAGGS
Member Member
BION M. GREGORY COLINW. WIED
Legidative Counsel Member

COMMISSION STAFF
Legal

NATHANIEL STERLING STAN ULRICH
Executive Secretary Assistant Executive Secretary

BARBARA S. GAAL BRIAN P. HEBERT ROBERT J. MURPHY
Saff Counsel Saff Counsel Saff Counsel
Administrative-Secretarial

LAUREN M. TREVATHAN VICTORIA V. MATIAS
Administrative Assistant Secretary

NOTE

The Commission’s reports, recommendations, and studies are
published in separate pamphlets that are later bound in hardcover
form. The page numbers in each pamphlet are the same as in the
volume in which the pamphlet is bound, which permits citation to
Commission publications before they are bound.

This publication (#194) will appear in Volume 27 of the Commis-
sion’s Reports, Recommendations, and Sudies.

Commission publications and other materials are available on the
Internet at <http://www.clrc.ca.gov/>.




1997]

STATE OF CALIFORNIA

CALIFORNIA LAW
REVISION COMMISSION

RECOMMENDATION

Judicial Review of Agency Action

February 1997

California Law Revision Commission
4000 Middlefield Road, Room D-1
Palo Alto, CA 94303-4739



2 JUDICIAL REVIEW OF AGENCY ACTION [Vol. 27

NOTE

This report includes an explanatory Comment to each section
of the recommended legidlation. The Comments are written as
if the legidation were aready operative, since their primary
purpose is to explain the law as it will exist to those who will
have occasion to use it after it is operative.

Cite this report as Judicial Review of Agency Action, 27 Cal. L.
Revision Comm’' n Reports 1 (1997).
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To: The Honorable Pete Wilson
Governor of California, and
The Legidature of California

This recommendation would replace the various existing proce-
dures for judicial review of agency action with a single straight-
forward statute for judicial review of al forms of state action,
whether quasi-judicial, quasi-legislative, or otherwise, and of most
nonlegidlative forms of local agency action. It would clarify the
standard of review and the rules for standing, exhaustion of admin-
istrative remedies, limitations periods, and other procedural
matters.

This recommendation is submitted pursuant to Resolution Chap-
ter 38 of the Statutes of 1996.

Respectfully submitted,

Allan L. Fink
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JUDICIAL REVIEW OF AGENCY ACTION

BACKGROUND

This recommendation on judicial review of agency action is
the second major part of the Commission’s continuing study
of administrative law.1 The first part, governing administra-
tive adjudication by state agencies, was enacted in 1995.2 The
next part of the study will cover administrative rulemaking.

This recommendation proposes that California’ s antiquated
provisions for judicial review of agency action by administra-
tive mandamus be replaced with a single, straightforward
statute for judicial review of al forms of state action and most
forms of non-legidlative local agency action.3 The goal is to
allow litigants and courts to resolve swiftly the substantive
Issues in dispute, rather than to waste resources disputing tan-
gential procedural issues.

1. The Commission retained Professor Michael Asimow of UCLA Law
School to serve as a consultant and prepare background studies. Professor
Asimow prepared three studies on judicial review of agency action for the
Commission, which are included in this report: (1) Asimow, Judicial Review of
Administrative Decision: Sanding and Timing (Sept. 1992), printed infra, 27
Cal. L. Revision Comm'’ n Reports 229 (1997); (2) Asimow, The Scope of Judi-
cial Review of Decisions of California Administrative Agencies, 42 UCLA L.
Rev. 1157 (1995), reprinted infra, 27 Cal. L. Revision Comm’n Reports 309
(1997); and (3) Asimow, A Modern Judicial Review Statute to Replace Adminis-
trative Mandamus (Nov. 1993), printed infra, 27 Ca. L. Revision Comm’n
Reports 403 (1997).

2. 1995 Cal. Stat. ch. 938. See Administrative Adjudication by State Agen-
cies, 25 Cal. L. Revision Comm’ n Reports 55 (1995).

3. The proposed law does not apply to judicia review of an ordinance or
regulation enacted by a county board of supervisors or city council, whether leg-
islative, executive, or administrative in nature.
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REPLACING MANDAMUS AND OTHER
FORMS OF JUDICIAL REVIEW

Under existing law, on-the-record adjudicatory decisions of
state and local government are reviewed by superior courts
under the administrative mandamus provisions of Code of
Civil Procedure Section 1094.5.4 Regulations adopted by state
agencies are reviewed by superior courts in actions for
declaratory judgment.> Various other agency actions are
reviewed by traditional mandamus under Code of Civil Pro-
cedure Section 10856 or by declaratory judgment.” Many
statutes set forth special review procedures for particular
agencies.8

There are many problems with this patchwork scheme.
First, it is often unclear whether judicia review should be
sought by administrative mandamus, traditional mandamus,

4. Asimow, A Modern Judicial Review Satute to Replace Administrative
Mandamus, 27 Cal. L. Revision Comm’n Reports 403 (1997); see also Code
Civ. Proc. 8§ 1094.6(a) (local agency).

5. Gov't Code § 11350(a); Code Civ. Proc. § 1060.

6. See, eg., Vernon Fire Fighters v. City of Vernon, 107 Cal. App. 3d 802,
165 Cal. Rptr. 908 (1980); Shuffer v. Board of Trustees, 67 Cal. App. 3d 208,
136 Cal. Rptr. 527 (1977).

7. See, e.g., Cadlifornians for Native Samon Assn v. Department of
Forestry, 221 Cal. App. 3d 1419, 271 Cal. Rptr. 270 (1990). Agency action can
also be reviewed in the context of enforcement actions or criminal actions
brought against individuals for violation of regulatory statutes or rules.

8. Nonagdjudicative decisions of the Public Utilities Commission are
reviewed by the California Supreme Court. Pub. Util. Code § 1756; Cadl. R. Ct.
58. Adjudicative decisions of the PUC are reviewed either by the Supreme Court
or courts of appeal. Pub. Util. Code 8 1756. Decisions of the Public Employment
Relations Board and Agricultural Labor Relations Board are reviewed by the
courts of appeal. Gov't Code 88§ 3520, 3542, 3564; Lab. Code § 1160.8. Deci-
sions of the State Energy Resources Conservation and Development Commis-
sion are reviewed in the same manner as decisions of the PUC. Pub. Res. Code §
25531. Decisions of the Department of Alcoholic Beverage Control, Alcoholic
Beverage Control Appeals Board, and Workers Compensation Appeals Board
are reviewed either by the Supreme Court or the court of appea. Bus. & Prof.
Code 88§ 23090, 23090.5; Lab. Code §8§ 5950, 5955.
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or declaratory relief. If an action for administrative man-
damus can be brought, it must be brought under the adminis-
trative mandamus provisions.® Parties regularly file under the
wrong provisions. Some cases hold that if the trial court uses
the wrong writ, the case must be reversed on appeal so it can
be retried under the proper procedure, even if no one
objects.10

Second, it is often difficult to decide which form of man-
damus to use because of the problematic distinction between
guasi-legidlative and quasi-judicial action, especially in local
land use planning and environmental decisions. Administra-
tive mandamus is proper to review quasi-judicia action,
while traditional mandamus or declaratory relief is proper to
review quasi-legidative action.11

Third, if administrative mandamus is unavailable because
statutory requirements are not met, and traditional mandamus
IS unavailable because there has been no deprivation of aclear
legal right or an abuse of discretion, the case will be unre-
viewable by the courts.

Both administrative and traditional mandamus involve
complex rules of pleading and procedure. The proceeding
may be commenced by a petition for issuance of an alterna-
tive writ of mandamus or by a notice of motion for a peremp-
tory writ.22 Trial courts must distinguish between these two
forms of mandamus because there are many differences
between them, including use of juries,13 statutes of limita-

9. See Cdifornia Administrative Mandamus § 1.8, at 8 (Cal. Cont. Ed. Bar,
2d ed. 1989).

10. See, eg., Eureka Teachers Ass'n v. Board of Educ., 199 Cal. App. 3d
353, 244 Cal. Rptr. 240 (1988).

11. Brock v. Superior Court, 109 Cal. App. 2d 594, 241 P.2d 283 (1952).

12. See Code Civ. Proc. § 1088; California Administrative Mandamus § 9.1,
at 307 (Cal. Cont. Ed. Bar, 2d ed. 1989).

13. Compare Code Civ. Proc. § 1090 with Code Civ. Proc. § 1094.5(a).
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tions,4 exhaustion of remedies,’> stays,®6 open or closed
record,1” whether the agency must make findings,8 and pos-
sibly scope of review of factual issues.1®

This awkward hybrid is the result of the historical develop-
ment of judicial review procedures in California. At the time
the administrative mandamus concept was devised in 1945,
the California Constitution was thought to limit the ability of
the Legidature to affect appellate jurisdiction of the courts.20
Since that time, the Constitution has been amended to delete
the reference to the “writ of review,” and has been construed
to allow the Legislature greater latitude in prescribing appro-
priate forms of judicial review if court discretion to deny
review is preserved.2!

The Law Revison Commission recommends that the
archaic judicial review system that has evolved over the years

14. See, eg., Griffin Homes, Inc. v. Superior Court, 229 Cal. App. 3d 991,
1003-07, 280 Cal. Rptr. 792 (1991).

15. SeeBollengier v. Doctors Medical Ctr., 222 Cal. App. 3d 1115, 1125, 272
Cal. Rptr. 273 (1990).

16. See Code Civ. Proc. § 1094.5(g)-(h).

17. See Code Civ. Proc. § 1094.5(¢e); Del Mar Terrace Conservancy, Inc. v.
City Council, 10 Cal. App. 4th 712, 725-26, 12 Cal. Rptr. 2d 785, 793 (1992).

18. See, eg., Cdifornia Aviation Council v. City of Ceres, 9 Ca. App. 4th
1384, 12 Cal. Rptr. 2d 163 (1992); Eureka Teachers Ass'n v. Board of Educ.,
199 Cadl. App. 3d 353, 244 Cadl. Rptr. 240 (1988).

19. Compare Code Civ. Proc. § 1094.5(c) (administrative mandamus to
review adjudication) with Strumsky v. San Diego County Employees Retirement
Ass'n, 11 Cal. 3d 28, 34 n.2, 520 P.2d 29, 112 Cal. Rptr. 805 (1974) (distinction
between review of adjudicative and quasi-legisative act). See Asimow, supra
note 4, at 411. But see Del Mar Terrace Conservancy, Inc. v. City Council, 10
Cal. App. 4th 712, 725, 12 Cal. Rptr. 2d 785, 793 (1992) (same standard of
review in administrative and traditional mandamus).

20. Judicial Council of California, Tenth Biennial Report (1944).

21. See e.g., Tex-Ca Land Management, Inc. v. Agricultural Labor Relations
Bd., 24 Cal. 3d 335, 348-51, 595 P. 2d 579, 156 Cal. Rptr. 1 (1979). See aso
Powers v. City of Richmond, 10 Cal. 4th 85, 893 P.2d 1160, 40 Cal. Rptr. 2d
839 (1995).



1997] RECOMMENDATION 17

be replaced by a ssimple and straightforward statute. The pro-
posed law provides that final state or local agency action22is
reviewable by a petition for review filed with the appropriate
court. Common law writs such as mandamus, certiorari, and
prohibition, and equitable remedies such as injunction and
declaratory judgment, would be replaced for judicia review
of agency action by the unified scheme of the proposed law.23
The proposed law makes clear the court continues to have
discretion summarily to deny relief if the petition for review
does not present a substantial issue for resolution by the
court.24

22. The proposed law does not apply to judicial review of ordinances, regula-
tions, or legidative resolutions, enacted by a county board of supervisors or city
council. These matters will continue to be reviewed by traditional mandamus or
by an action for declaratory or injunctive relief. See, e.g., Carlton Santee Corp.
v. Padre Dam Mun. Water Dist., 120 Cal. App. 3d 14, 18-19, 174 Cal. Rptr. 413
(1981) (mandamus to review validity of water district ordinance); 2 G. Ogden,
California Public Agency Practice § 50.02[3][a] (1996).

23. The proposed law provides that an action to prevent an illegal expenditure
by aloca governmental entity under Section 526a of the Code of Civil Proce-
dure must be brought under the proposed law. See infra text accompanying note
50. See generally Asimow, Judicial Review of Administrative Decision: Sand-
ing and Timing, 27 Cal. L. Revision Comm'’ n Reports 235-36 (1997); Asimow,
supra note 4, at 422. The proposed law also makes clear that it does not apply
where a statute provides for judicial review by atrial de novo, does not apply to
an action for refund of taxes under Section 5140 or 5148 or under Division 2 of
the Revenue and Taxation Code, does not apply to an action under the California
Tort Claims Act, does not apply to litigation in which the sole issue is a claim
for money damages or compensation if the agency whose action is at issue does
not have statutory authority to determine the claim, does not apply to validating
proceedings under the Code of Civil Procedure, does not apply to judicial review
of adecision of a court, does not apply to judicial review of an award in binding
arbitration under Government Code Section 11420.10, does not apply to judicial
review of agency proceedings pursuant to a court-ordered reference, and does
not limit use of the writ of habeas corpus. The proposed law does apply to judi-
cial review of property taxation under Division 1 of the Revenue and Taxation
Code, other than under Section 5140 or 5148 of that code.

24. This discretion appears necessary to avoid constitutional issues. See Tex-
Cal Land Management, Inc. v. Agricultural Labor Relations Bd., 24 Cal. 3d 335,
350-51, 595 P. 2d 579, 156 Cadl. Rptr. 1 (1979).
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AGENCIES TO WHICH PROPOSED LAW APPLIES

Existing statutes draw little or no distinction between judi-
cial review of state and local agency action. The proposed law
applies to al state and local government agencies, except
three that are specifically exempted — the State Bar Court,
Public Utilities Commission, and power plant siting decisions
of the State Energy Resources Conservation and Develop-
ment Commission. The State Bar Court is exempted because,
under the constitutional doctrine of separation of powers,
regulation of attorney discipline is a judicial function where
the California Supreme Court has inherent and primary regu-
latory power.2> The Public Utilities Commission is exempted
because recently enacted?6 procedures for judicia review of
PUC matters are significantly different from the proposed
law.27 Power plant siting decisions of the Energy Commission
are exempted for reasons similar to the PUC exemption: these
decisions are reviewed in the same manner as nonadjudicative
decisions of the PUC,28 and are therefore reviewed exclu-
sively in the California Supreme Court.

Under existing law, decisions of some nongovernmental
entities are subject to judicia review by administrative man-
damus.2® The proposed law generally continues thisrule.

25. See 1 B. Witkin, California Procedure Attorneys 88 356-57, at 438-40
(4th ed. 1996); Cal. R. Ct. 952 (rev. Mar. 15, 1991).

26. 1996 Cal. Stat. ch. 855.

27. Judicia review of nonadjudicative action of the Public Utilities Commis-
sion is exclusively in the California Supreme Court. Pub. Util. Code § 1756(a).
Procedures for judicial review of adjudicative action of the PUC differ from the
proposed law with respect to additional evidence, limitations period, type of
relief, standard of review of application of law to fact, and venue. See id. 88
1216, 1353, 1756, 1757, 1757.1, 1758, 1760.

28. Pub. Res. Code § 25531.

29. See, eg., Anton v. San Antonio Community Hosp., 19 Cal. 3d 802, 814,
567 P.2d 1162, 140 Cal. Rptr. 442 (1979); Pomona College v. Superior Court,
45 Cal. App. 4th 1716, 53 Cal. Rptr. 2d 662 (1996); Delta Dental Plan v.
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RULES OF PROCEDURE

The proposed law provides a few key procedural rules for
judicial review, and authorizes the Judicial Council to provide
procedural detail by rule not inconsistent with the proposed
law. The proposed law generalizes the rule in administrative
mandamus that proceedings are heard by the court sitting
without ajury.30

Where no specific procedural rule is applicable, normal
rules of civil procedure govern judicial review.31

STANDING TO SEEK JUDICIAL REVIEW

Existing California law on standing to seek judicia review
of agency action is mostly uncodified.32 A petitioner for
administrative or traditional mandamus to review a decision
of a state or local agency must be beneficialy interested in,33
or aggrieved by,34 the decision. This requirement is applied in
various ways, depending on whether the action being

Banasky, 27 Cal. App. 4th 1598, 33 Cal. Rptr. 2d 381 (1994); Wallin v. Vienna
Sausage Mfg. Co., 156 Cal. App. 3d 1051, 203 Cal. Rptr. 375 (1984); Bray v.
International Molders & Allied Workers Union, 155 Cal. App. 3d 608, 202 Cal.
Rptr. 269 (1984); Coppernoll v. Board of Directors, 138 Cal. App. 3d 915, 188
Cal. Rptr. 394 (1983).

30. Code Civ. Proc. § 1094.5(a). In traditional mandamus, the court has dis-
cretion to submit factual issues to a jury. Code Civ. Proc. § 1090. In practice,
however, juries are seldom used in writ proceedings because factual issues are
usualy limited and most courts prefer to decide them without the aid of a jury.
California Civil Writ Practice § 9.75, at 327 (Cal. Cont. Ed. Bar, 3d ed. 1996).

31. The proposed law provides that Code of Civil Procedure Section 426.30
relating to compulsory cross-complaints, and Section 1013(a) relating to exten-
sion of time where notice is mailed, do not apply to ajudicia review proceeding.

32. Asimow, Judicial Review of Administrative Decision: Sanding and Tim-
ing, 27 Cal. L. Revision Comm’ n Reports 234 (1997).

33. Code Civ. Proc. § 1086.

34. Grantv. Board of Medical Examiners, 232 Cal. App. 2d 820, 827, 43 Cal.
Rptr. 270, 275 (1965); Silva v. City of Cypress, 204 Ca. App. 2d 374, 22 Cal.
Rptr. 453 (1962).
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reviewed is administrative adjudication, rulemaking, or quasi-
legidlative, informal, or ministerial action.

Administrative Adjudication and State Agency Regulations

A person seeking administrative mandamus to review an
adjudicative proceeding under the Administrative Procedure
Act must have been a party in the adjudicative proceeding.3>
A person seeking administrative mandamus to review an
adjudicative proceeding not under the Administrative Proce-
dure Act must have been either a party or a person authorized
to participate as an interested party.3¢ The proposed law codi-
fiestheserules.

For review of a state agency regulation by declaratory
relief, the petitioner must be an interested person,37 i.e., a per-
son subject to or affected by the regulation.38 If aregulation is
reviewed by mandamus, the petitioner may have public inter-
est standing by showing that he or she is interested as a citi-
zen in having the law executed and the duty in question
enforced.3® The proposed law generally continues these rules.

Quasi-Legidative, Informal, or Ministerial Action

A person seeking traditional mandamus to review agency
action other than an adjudicative proceeding or state agency

35. Temescal Water Co. v. Department of Public Works, 44 Cal. 2d 90, 279
P.2d 1 (1955); Covert v. State Bd. of Equalization, 29 Cal. 2d 125, 173 P.2d 545
(1946).

36. Bodinson Mfg. Co. v. California Employment Comm’'n, 17 Cal. 2d 321,
330, 109 P.2d 935, 9041 (1941). Public interest standing may apply to review an
adjudication in some cases. See, e.g., Environmental Law Fund, Inc. v. Town of
Corte Madera, 49 Cal. App. 3d 105, 114, 122 Cal. Rptr. 282 (1975).

37. Gov't Code § 11350(a).
38. Sperry & Hutchinson Co. v. Cdifornia State Bd. of Pharmacy, 241 Cal.
App. 2d 229, 232-33, 50 Cal. Rptr. 489 (1966).

39. Green v. Obledo, 29 Cal. 3d 126, 144-45, 624 P.2d 256, 172 Cal. Rptr.
206 (1981); American Friends Service Comm. v. Procunier, 33 Cal. App. 3d
252, 256, 109 Cal. Rptr. 22 (1973). See also discussion infra under “Public
interest standing” in text accompanying notes 49-50.
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rulemaking must show that a substantial right is affected and
that the person will suffer substantial damage if the action is
not annulled.#® This requirement is relaxed if a public right is
involved and judicial review is sought to enforce a public
duty, in which case it is enough that the person seeking
review is interested as a citizen in having the laws executed
and the public duty enforced.4!

Private interest standing. By case law, a person has suffi-
cient private interest to confer standing if the agency action is
directed to that person, or if the person’s interest is over and
above that of members of the general public.42 Non-pecuniary
interests such as environmental or esthetic claims are suffi-
cient to meet the private interest test.43 Associations such as
unions, trade associations, or political associations have
standing to sue on behalf of their members.44 But if a person
has not suffered some kind of harm from the agency action,

40. Parker v. Bowron, 40 Cal. 2d 344, 351, 254 P.2d 6, 9 (1953); Grant v.
Board of Medical Examiners, 232 Cal. App. 2d 820, 827, 43 Cdl. Rptr. 270, 275
(1965).

41. Board of Socia Welfare v. County of Los Angeles, 27 Cal. 2d 98, 101,
162 P.2d 627 (1945); Cdifornia Administrative Mandamus § 5.1, at 210 (Cal.
Cont. Ed. Bar, 2d ed. 1989).

42. Carsten v. Psychology Examining Comm., 27 Cal. 3d 793, 796, 614 P.2d
276, 166 Cal. Rptr. 844 (1980); see Professional Fire Fighters, Inc. v. City of
Los Angeles, 60 Cal. 2d 276, 284-85, 384 P.2d 158 (1963).

43. See, e.g., Bozung v. Local Agency Formation Comm’'n, 13 Cal. 3d 263,
272, 529 P.2d 1017, 118 Cal. Rptr. 249 (1975); Albion River Watershed Protec-
tion Ass'nv. Department of Forestry, 235 Cal. App. 3d 358, 286 Cal. Rptr. 573,
580-88 (1991); Kane v. Redevelopment Agency, 179 Cal. App. 3d 899, 224 Cal.
Rptr. 922 (1986); Citizens Ass n for Sensible Dev. v. County of Inyo, 172 Cal.
App. 3d 151, 159, 217 Cal. Rptr. 893 (1985).

44. Brotherhood of Teamsters v. Unemployment Ins. Appeals Bd., 190 Cal.
App. 3d 1515, 1521-24, 236 Cal. Rptr. 78 (1987); Residents of Beverly Glen,
Inc. v. City of Los Angeles, 34 Cal. App. 3d 117, 109 Cal. Rptr. 724 (1973). See
also County of Alamedav. Carleson, 5 Cal. 3d 730, 737 n.6, 488 P.2d 953, 97
Cal. Rptr. 385 (1971).
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the person lacks private interest standing to seek judicial
review.4> The proposed law codifies these rules.

Under the proposed law, the person seeking review need not
personally have objected to the agency action, as long as the
Issue to be reviewed was raised before the agency by some-
one.%¢ This avoids the undesirable effect of requiring a person
seeking review to associate in the review process another per-
son who did protest to the agency but is not now interested in
the judicial review proceeding.

The proposed law denies a person who complained to an
agency about a professional licensee standing to challenge an
agency decision in favor of the licensee.4”

The proposed law makes clear that alocal agency may have
private interest standing to seek judicial review of state
action, and relaxes the limiting rule that local government has
standing for constitutional challenges under the commerce or
supremacy clause but not under the due process, equal protec-
tion, or contract clauses. Thereis no sound reason to treat cer-
tain constitutional claims differently for standing purposes.48

Public interest standing. The proposed law codifies case
law in traditional mandamus that a person who lacks private
interest standing may nonetheless sue to vindicate the public

45. Parker v. Bowron, 40 Cal. 2d 344, 254 P.2d 6 (1953); Grant v. Board of
Medical Examiners, 232 Cal. App. 2d 820, 43 Cal. Rptr. 270 (1965); Silva v.
City of Cypress, 204 Cal. App. 2d 374, 22 Cal. Rptr. 453 (1962).

46. See Friends of Mammoth v. Board of Supervisors, 8 Cal. 3d 247, 267-68,
502 P.2d 1049, 104 Cadl. Rptr. 761 (1972) (administrative mandamus to set aside
planning commission’ sissuance of conditional use and building permits).

47. An exception to this rule permits the complaining person to challenge the
agency decision if the person was either a party to the administrative proceeding
or had aright to become a party under a statute specific to that agency. However,
under existing law a complaining person has no genera right to become a party
to an administrative proceeding. See California Administrative Hearing Practice
§2.45, at 85 (Cal. Cont. Ed. Bar 1984).

48. Asimow, supra note 32, at 242 n.31. The proposed law does not adopt the
federal or Model Act zone of interest test. See generally id. at 242-43.
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interest.49 This promotes the policy of allowing a citizen to
ensure that a government body does not impair or defeat the
purpose of legislation establishing a public right. The pro-
posed law adds safeguards to public interest standing by
requiring the person to reside or conduct business in the
agency’ s jurisdiction, requires that the person will adequately
protect the public interest, and requires the person first to
request the agency to correct its action and to show that the
agency has not done so within a reasonable time.

The proposed law provides that a taxpayers suit to restrain
illegal or wasteful expenditures®™® must be brought under the
proposed law, and continues the rule that a plaintiff in such an
action has standing without the need to show any individual
harm.

EXHAUSTION OF ADMINISTRATIVE REMEDIES

Under existing law, a litigant must fully complete all fed-
eral, state, and local administrative remedies before coming to
court or defending against administrative enforcement unless
an exception to the exhaustion of remedies rule applies.s! The
proposed law codifies the exhaustion of remedies rule, includ-
ing the rule that exhaustion of remediesisjurisdictional rather

49. See, eg., Green v. Obledo, 29 Cal. 3d 126, 144-45, 624 P.2d 256, 172
Cal. Rptr. 206 (1981); Hollman v. Warren, 32 Cal. 2d 351, 196 P.2d 562 (1948);
Board of Social Welfare v. County of Los Angeles, 27 Cal. 2d 98, 162 P.2d 627
(1945); CaliforniaHomeless & Housing Coalition v. Anderson, 31 Cal. App. 4th
450, 37 Cal. Rptr. 2d 639 (1995); Environmental Law Fund, Inc. v. Town of
Corte Madera, 49 Ca. App. 3d 105, 122 Cal. Rptr. 282 (1975); American
Friends Service Committee v. Procunier, 33 Cal. App. 3d 252, 109 Cal. Rptr. 22
(1973).

50. Code Civ. Proc. § 526a.

51. South Coast Regional Comm'n v. Gordon, 18 Cal. 3d 832, 558 P.2d 867,
135 Cal. Rptr. 781 (1977); People v. Coit Ranch, Inc., 204 Cal. App. 2d 52, 57-
58, 21 Cal. Rptr. 875 (1962).
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than discretionary with the court.52 The proposed law pro-
vides exceptions to the exhaustion of remedies rule to the
extent administrative remedies are inadequate®3 or where
requiring their exhaustion would result in irreparable harm
disproportionate to the public and private benefit from requir-
ing exhaustion.>* The proposed law continues the rule of
existing statutes that a litigant is not required to request
reconsideration from the agency before seeking judicia
review.55

The proposed law codifies the rule that, in order to be con-
sidered by the reviewing court, the exact issue must first have
been presented to the agency. The proposed law reverses
existing law by requiring exhaustion of remedies for a local
tax assessment alleged to be a nullity. The proposed law elim-
inates the rule that in an adjudicative proceeding agency
denial of arequest for a continuance is judicially reviewable
immediately.56 Judicial review of such matters should not

52. “Jurisdictiona” in this context does not mean that the court wholly lacks
power to hear the matter before administrative remedies have been exhausted.
Rather it means that awrit of prohibition or certiorari from a higher court will lie
to prevent a lower court from hearing it. See Abelleira v. District Court of
Appeal, 17 Cal. 2d 280, 102 P.2d 329 (1941).

53. The inadequacy requirement includes and accommodates existing Cali-
fornia exceptions to the exhaustion of remedies rule for futility, certain constitu-
tional issues, and lack of notice. Asimow, supra note 32, at 279.

54. This provision was taken from the 1981 Model State Administrative Pro-
cedure Act, 15 U.L.A. 1 (1990). The proposed law expands the factors to be
considered to include private as well as public benefit.

55. Gov't Code 88 11523 (Administrative Procedure Act), 19588 (State Per-
sonnel Board). However, the common law rule in California may be otherwise.
See Alexander v. State Personnel Bd., 22 Cal. 2d 198, 137 P.2d 433 (1943). This
rule would not preclude a litigant from requesting reconsideration or an agency
on its own motion from reconsidering.

56. Gov't Code § 11524(c). Such a denia will be subject to genera rules
requiring exhaustion of remedies, and thus will be subject to a possible excep-
tion because administrative remedies are inadequate or because to require
exhaustion would result in irreparable harm. Similarly, judicia review of dis-
covery orders will be postponed until after conclusion of the administrative
proceeding.
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occur until after conclusion of administrative proceedings.5’

PRIMARY JURISDICTION

Under the doctrine of primary jurisdiction, a case properly
filed in court may be shifted to an administrative agency that
also has statutory power to resolve some or al of theissuesin
the case.58 Thus the agency makes the initial decision in the
case, but the court retains power to review the agency action.

The proposed law makes clear the doctrine of primary juris-
diction is distinct from exhaustion of remedies.>® It provides
that the court should send an entire case, or one or more
Issues in the case, to an agency for an initial decision only
where the Legislature intended that the agency have exclusive
or concurrent jurisdiction over that type of case or issue, or
where the benefits to the court in doing so outweigh the extra
delay and cost to the litigants.60

57. Cf. Stenocord Corp. v. City and County of San Francisco, 2 Cal. 3d 984,
471 P.2d 966, 88 Cal. Rptr. 166 (1970) (complaint for recovery of taxes).

58. Asimow, supra note 32, at 281. The doctrine of primary jurisdiction must
be distinguished from the doctrine of exhaustion of remedies. The rules are dif-
ferent with respect to burden of proof, presumption of jurisdiction, and applica
bility. Id. at 283-84.

59. Most Cdlifornia primary jurisdiction cases incorrectly describe the issue
as one of exhaustion of remedies. Asimow, supra note 32, at 285. The proposed
law should clear up much of the confusion. For recent cases analyzing the issue
correctly, see Farmers Ins. Exch. v. Superior Court, 2 Cal. 4th 377, 826 P.2d
730, 6 Cal. Rptr. 2d 487 (1992); Miller v. Superior Court, 50 Cal. App. 4th
1665, 58 Cal Rptr. 2d 584 (1996); State Farm Fire & Casualty Co. v. Superior
Court, 45 Cal. App. 4th 1093, 53 Cal. Rptr. 2d 229 (1996).

60. If the agency has concurrent jurisdiction, the party seeking to have the
matter or issue referred to the agency must persuade the court that the efficien-
cies outweigh the cost, complexity, and delay inherent in so doing. Asimow,
supra note 32, at 284. The court in its discretion may ask the agency to file an
amicus brief with its views on the matter as an alternative to sending the case to
the agency. The court’s discretion to refer the matter or issue to the agency for
action gives courts considerabl e flexibility in the interests of justice. See Farmers
Ins. Exch. v. Superior Court, 2 Cal. 4th 377, 391-92, 826 P.2d 730, 6 Cdl. Rptr.
2d 487, 496 (1992).
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RIPENESS

The ripeness doctrine in administrative law counsels a court
to refuse to hear an attack on the validity of an agency rule or
policy until the agency takes further action to apply it in a
specific fact situation.6! The ripeness doctrine is well accepted
in Californialaw,52 and the proposed law codifiesit.

STATUTE OF LIMITATIONS FOR
REVIEW OF ADJUDICATION

Existing statutes of limitations for judicia review of agency
adjudication are scattered and inconsistent.63 The limitations
period for judicial review of adjudication under the Adminis-
trative Procedure Act is 30 days,54 and for judicial review of a
local agency decision other than by a school district is 90
days.t> Other sections applicable to particular agencies pro-
vide different limitations periods for commencing judicial
review.%6 Adjudicatory action not covered by any of these

61. Asimow, supra note 32, at 293.

62. See?2 G. Ogden, California Public Agency Practice § 51.01 (1996).
63. Asimow, supra note 32, at 296.

64. Gov't Code § 11523.

65. Code Civ. Proc. § 1094.6(b).

66. See, e.g., Code Civ. Proc. § 706.075 (90 days for withholding order for
taxes); Food & Agric. Code 88 59234.5, 60016 (30 days from notice of filing
with court of notice of deficiency of assessment under commodity marketing
program); Lab. Code 88 1160.8 (30 days after ALRB decision), 5950 (45 days
for decision of Workers Compensation Appeals Board); Gov't Code 88 3542
(30 days for PERB decisions), 19630 (one year for various state personnel deci-
sions), 19815.8 (same), 65907 (90 days for decisions of zoning appeals board);
Unemp. Ins. Code § 410 (six months for appeal of decision of Unemployment
Insurance Appeas Board); Veh. Code § 14401(a) (90-days after notice of
driver'slicense order); Welf. & Inst. Code 810962 (one year after notice of deci-
sion of Department of Social Services). Various rules on tolling apply to these
statutes. See Asimow, supra note 32, at 298 n.227.
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provisions is subject to the three-year or four-year limitations
periods for civil actions generally.67

The proposed law continues the 30-day limitations period®8
for judicia review of adjudication under the Administrative
Procedure Act, and generalizes it to apply to most state
agency adjudication.®® The proposed law continues the 90-
day limitations period for local agency adjudication,”0 except
that local agency adjudication under the Administrative Pro-
cedure Act will be 30 days as at present.”! Special limitations
periods under the California Environmental Quality Act”2 and
some other provisions’3 are preserved. Except where a special

67. These actions are also subject to the defense of laches.

68. The period for judicial review starts to run from the date the agency deci-
sion becomes effective, generally 30 days after issuance of the decision. Gov't
Code § 11519. The decision will inform the parties of the limitations period for
judicial review. Failure to do so extends the period to six months.

69. The proposed law preserves a few limitations periods that are longer than
the period prescribed in the proposed law: one-year for review of certain state
personnel decisions (Gov't Code § 19630), six months for review of decisions of
the Unemployment Insurance Appeals Board (Unemp. Ins. Code § 410), 90 days
for review of certain driver's license orders (Veh. Code § 14401(a)), and one
year for review of a welfare decision of the Department of Socia Services
(Welf. & Inst. Code § 10962).

70. The period starts to run from the date the decision is announced or the
date the local agency notifies the parties of the last day to file a petition for
review, whichever islater.

71. For local agency adjudication now under the Administrative Procedure
Act, see Educ. Code 88 44944 (suspension or dismissal of certificated employee
of schoal district), 44948.5 (employment of certificated employee of school dis-
trict), 87679 (employee of community college district).

72. Pub. Res. Code § 21167.

73. The proposed law does not override special limitations periods statutorily
preserved for policy reasons, such as for judicia review of an administratively-
issued withholding order for taxes (Code Civ. Proc. § 706.075), notice of defi-
ciency of an assessment due from a producer under a commodity marketing
program (Food & Agric. Code 88 59234.5, 60016), State Personnel Board
(Gov't Code § 19630), Department of Personnel Administration (Gov't Code §
19815.8), cancellation by a city or county of a contract limiting use of agricul-
tural land under the Williamson Act (Gov’'t Code § 51286), California Environ-
mental Quality Act (Pub. Res. Code § 21167), decision of local legidative body
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statute applies, non-adjudicatory action remains subject to the
general three or four year limitations period for civil actions.

The proposed law requires the agency to give written notice
to the parties of the date by which review must be sought, or
of the shortest potentialy applicable time period.”# This will
be particularly helpful to a party who is not represented by
counsel. Failure to give the notice will toll the running of the
limitations period up to a maximum of 180 days after the
decision is effective.”

Under the existing Administrative Procedure Act and the
existing statute for judicial review of alocal agency decision,
when a person seeking judicial review makes atimely request
for the agency to prepare the record, the time to petition for
review is extended until 30 days after the record is deliv-
ered.”® The proposed law continues and generalizesthisrule.

The proposed law does not change the case law rule that an
agency may be estopped to plead the statute of limitationsif a

adopting or amending a general or specific plan, zoning ordinance, regulation
attached to a specific plan, or development agreement (Gov't Code § 65009),
cease and desist order of the San Francisco Bay Conservation and Devel opment
Commission and complaint by BCDC for administrative civil liability (Gov't
Code 88§ 66639, 66641.7), Unemployment Insurance Appeals Board (Unemp.
Ins. Code 88 410, 1243), certain driver’s license orders (Veh. Code § 14401(a)),
or welfare decisions of the Department of Socia Services (Welf. & Inst. Code §
10962).

74. The requirement of notice to the party of the time within judicial review
must be sought is drawn from existing statutes. See Code Civ. Proc. § 1094.6(f)
(local agency action); Unemp. Ins. Code § 410 (notice of right to review); Veh.
Code § 14401(b) (notice of right to review). The notice requirement does not
apply to proceedings under the California Environmental Quality Act.

75. Concerning the effective date of the decision, see supra note 68.

76. Gov't Code § 11523; Code Civ. Proc. § 1094.6(d). Both statutes require
that the record be requested within ten days after the decision becomes final to
trigger the extension provision. The proposed law extends this 10-day period to
15 days.
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party’s failure to seek review within the prescribed period
was due to misconduct of agency employees.””

STANDARD OF REVIEW

Review of Agency Interpretation of Law

Under existing law, courts use independent judgment to
review an agency interpretation of law.”8 Thisis qualified by
the rule that, depending on the context, courts should give
great weight to a consistent construction of a statute by the
agency responsible for its implementation.”® Deference is
given to the agency’s interpretation if the court finds it appro-
priate to do so based on a number of factors. These factors are
generaly of two kinds — factors indicating that the agency
has a comparative interpretive advantage over the courts, and
factors indicating that the interpretation in question is proba-
bly correct.80

77. See Ginns v. Savage, 61 Cal. 2d 520, 393 P.2d 689, 39 Ca. Rptr. 377
(1964).

78. See, e.g., 20th Century Ins. Co. v. Garamendi, 8 Cal. 4th 216, 271, 878
P.2d 566, 600, 32 Cal. Rptr. 2d 807, 841 (1994); Pacific Southwest Realty Co. v.
County of Los Angeles, 1 Cal. 4th 155, 171, 820 P.2d 1046, 1056, 2 Cal. Rptr.
2d 536, 546 (1991); California Ass'n of Psychology Providers v. Rank, 51 Cal.
3d 1,11, 793 P.2d 2, 6-7, 270 Cal. Rptr. 796, 800-801 (1990); Dyna-Med, Inc. v.
Fair Employment & Housing Comm'n, 43 Cal. 3d 1379, 1388-89, 743 P.2d
1323, 1327-28, 241 Cal. Rptr. 67, 71-72 (1987); Vaessen v. Woods, 35 Cal. 3d
749, 756-57, 677 P.2d 1183, 1187-89, 200 Cal. Rptr. 893, 897-99 (1984), cert.
denied, 470 U.S. 1049 (1985); Carmona V. Division of Indus. Safety, 13 Cal. 3d
303, 309-10, 530 P.2d 161, 165-66, 118 Cal. Rptr. 473, 477-78 (1975).

79. See, eg., Dix v. Superior Court, 53 Cal. 3d 442, 460, 807 P.2d 1063,
1072, 279 Ca. Rptr. 834, 843 (1991); Whitcomb Hotel, Inc. v. California
Employment Comm’'n, 24 Cal. 2d 753, 757-58, 151 P.2d 233, 236 (1944);
Scates v. Rydingsword, 229 Cal. App. 3d 1085, 1097, 280 Cal. Rptr. 544, 550-
51 (1991); Guinnane v. San Francisco Planning Comm’n, 209 Cal. App. 3d 732,
738, 257 Cal. Rptr. 742, 746, cert. denied, 493 U.S. 936 (1989).

80. Asimow, The Scope of Judicial Review of Decisions of California Admin-
istrative Agencies, 42 UCLA L. Rev. 1157, 1195 (1995).
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In the comparative advantage category are factors that
assume the agency has expertise and technical knowledge,
especialy where the legal text to be interpreted is technical,
obscure, complex, open-ended, or entwined with issues of
fact, policy, and discretion. A court is more likely to defer to
an agency’s interpretation of its own regulation than to its
Iinterpretation of a statute, since the agency is likely to be
intimately familiar with regulations it authored and sensitive
to the practical implications of one interpretation over
another. A court is more likely to defer to an agency’s inter-
pretation of a statute that the agency enforces than to its inter-
pretation of some other statute, the common law, the consti-
tution, or judicial precedent.s!

Factors indicating that the interpretation in question is
probably correct include the degree to which the agency’s
interpretation appears to have been carefully considered by
responsible agency officials. For example, an interpretation of
a statute contained in a regulation adopted after public notice
and comment is more deserving of deference than an interpre-
tation contained in an advice letter prepared by a single staff
member.82 Deference is caled for if the agency has consis-
tently maintained the interpretation in question, especialy if
the interpretation is long-standing. A vacillating position,
however, is entitled to no deference.83 An interpretation is
more worthy of deference if it first occurred contemporane-
ously with enactment of the statute being interpreted.84 Defer-

81. Asimow, supra note 80, at 1195-96.

82. See Hudgins v. Neiman Marcus Group, Inc., 34 Cal. App. 4th 1109,
1125-26, 41 Cdl. Rptr. 2d 46, 56 (1995).

83. Brewer v. Patel, 20 Cal. App. 4th 1017, 1021-22, 25 Cal. Rptr. 2d 65, 68-
69 (1993).

84. See Woodley v. State, 3 Cal. 4th 758, 776, 13 Cal. Rptr. 2d 30, 38-39
(1992), cert. denied, 113 S. Ct. 2416 (1993); California Ass'n of Psychology
Providers v. Rank, 51 Cal. 3d 1, 17, 793 P.2d 2, 11, 270 Cal. Rptr. 796, 805
(1990); Dyna-Med, Inc. v. Fair Employment & Housing Comm’'n, 43 Cal. 3d
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ence may also be appropriate if the Legislature reenacted the
statute in question with knowledge of the agency’s prior
Interpretation.8>

When a court reviews a regulation, it normally separates
the issues, exercising independent judgment with appropriate
deference on interpretive issues, such as whether the regula-
tion conflicts with the governing statute, but applying the
abuse of discretion standard on whether the regulation is rea-
sonably necessary to effectuate the purpose of the statute.8é

The Commission finds existing law on the standard of
review of agency interpretation of law to be generally satis-
factory. The proposed law continues independent judgment
review of agency interpretation of law, with appropriate def-
erence to the agency’s interpretation.8” The proposed law

1379, 1388-89, 743 P.2d 1323, 1326-28, 241 Cal. Rptr. 67, 70-72 (1987); Inter-
national Business Machines v. State Bd. of Equalization, 26 Cal. 3d 923, 930,
163 Cal. Rptr. 782, 785 (1980); Nipper v. California Auto. Assigned Risk Plan,
19 Cal. 3d 35, 44-45, 560 P.2d 743, 747-48, 136 Cal. Rptr. 854, 858-59 (1977);
Whitcomb Hotel, Inc. v. California Employment Comm’n, 24 Cal. 2d 753, 757,
151 P.2d 233, 235 (1944).

85. See Moorev. Cdlifornia State Bd. of Accountancy, 2 Cal. 4th 999, 1017-
18, 831 P.2d 798, 808-09, 9 Cadl. Rptr. 2d 358, 368-69 (1992); Nelson v. Dean,
27 Cal. 2d 873, 882, 168 P.2d 16, 21-22 (1946).

86. See Moorev. California State Bd. of Accountancy, 2 Cal. 4th 999, 1015,
831 P.2d 798, 807, 9 Cd. Rptr. 2d 358, 367 (1992); California Ass'n of Psy-
chology Providers v. Rank, 51 Cal. 3d 1, 11, 793 P.2d 2, 270 Cal. Rptr. 796
(1990).

87. The proposed law exempts three labor law agencies from the statutory
standard of review of questions of law (independent judgment with appropriate
deference). These agencies are the Agricultural Labor Relations Board, Public
Employment Relations Board, and Workers Compensation Appeals Board.
Thus the standard of review of questions of law for these agencies will continue
to be determined by case law. See, eg., Banning Teachers Ass'n v. Public
Employment Relations Bd., 44 Cal. 3d 799, 804, 750 P.2d 313, 244 Cal. Rptr.
671 (1988); Agricultural Labor Relations Bd. v. Superior Court, 16 Cal. 3d 392,
400, 411, 546 P.2d 687, 128 Ca. Rptr. 183 (1976); Judson Steel Corp. v.
Workers' Compensation Appeals Bd., 22 Cal. 3d 658, 668, 586 P.2d 564, 150
Cal. Rptr. 250 (1978); United Farm Workers v. Agricultural Labor Relations
Bd., 41 Cal. App. 4th 303, 48 Cal. Rptr. 2d 696, 703 (1995). These labor agen-
cies are exempted because they must accommodate conflicting and contentious
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does not address the standard of review of agency application
of law to fact, leaving existing law unaffected.s8

Review of Agency Factfinding

Basic fact-finding involves determining what happened (or
will happen in the future), when it happened, the state of mind
of the participants, and the like. Some basic facts are estab-
lished by direct testimony, some by inference from circum-
stantial evidence. For example, suppose the agency finds from
direct or circumstantial evidence that E, an employee of R,
was driving home from a night school course at the time of
the accident. R paid for the cost of the night school and
encouraged but did not require E to take the course. Determi-
nations of basic fact such as these can be made without know-
ing anything of the applicable law.89

Under existing law, in reviewing factual determinations in
an adjudication by an agency not given judicial power by the
Cdlifornia Constitution, courts use independent judgment if
the proceeding substantially deprives a party’s fundamental
vested right.90 Californiais the only jurisdiction in the United

economic interests, and the Legislature appears to have wanted legal interpreta-
tions by these agencies within their regulatory authority to be given greater def-
erence by the courts.

88. See eg., S. G. Borello & Sons, Inc. v. Department of Indus. Relations, 48
Cal. 3d 341, 349, 769 P.2d 399, 256 Cal. Rptr. 543 (1989); Halaco Engineering
Co. v. South Central Coast Regional Comm’n, 42 Cal. 3d 52, 74-77, 720 P.2d
15, 227 Cal. Rptr. 667 (1986); Asimow, supra note 80, at 1213-14.

89. Asimow, supra note 80, at 1211.

90. E.g., Bixby v. Pierno, 4 Cal. 3d 130, 481 P.2d 242, 93 Cal. Rptr. 234
(1971); see generally Asimow, supra, note 80. Bixby involved judicial review of
a decision of the Commissioner of Corporations approving a recapitalization
plan of a family-owned corporation as “fair, just and equitable,” an exercise of
agency discretion. Bixby v. Pierno, supra, 4 Cal. 3d at 150-51. Exercise of
agency discretion is subject to abuse of discretion review under the proposed
law. See discussion in text infra accompanying notes 101-07. The substantial
evidence test of the proposed law for factfinding applies only to the basic facts
underlying the decision, not to application of law to basic facts or to the decision
itself.
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States that uses independent judgment so broadly as a stan-
dard for judicial review of agency action.o!

The independent judgment test was imposed by a 1936
Cdlifornia Supreme Court decision on the ground that consti-
tutional doctrines of separation of powers or due process
required it.92 The test applied to review of fact-finding by
state agencies not established by the California Constitution,
because it was thought those agencies could not constitu-
tionally exercise judicial power. But courts have subsequently
rejected any constitutional basis for the independent judgment
test,93 so the Legislature or the courts are now free to abolish
it. Nonetheless, courts have continued to apply the indepen-
dent judgment test to decisions of nonconstitutional state
agencies where fundamental vested rights are involved. Thus
the substantial evidence test is applied to review decisions of
constitutional state agencies, and of nonconstitutional state
agencies where fundamental vested rights are not involved.
Independent judgment review is applied to nonconstitutional
state agencies where substantial vested rights are involved.
There is no rational policy basis for distinguishing between
agencies established by the constitution and those that are not.

Independent judgment review of state agency adjudication
substitutes factual conclusions of a trial judge, often a non-
expert generalist, for those of the administrative law judge
and agency heads who are usually experienced in their profes-
sional field. Especidly in cases involving technical material

91. Some states use independent judgment review for particular situations.
See, eg., Weeks v. Personnel Bd. of Review, 373 A.2d 176 (R.l. 1977)
(discharge of police officer). Colorado uses independent judgment review if a
school board dismisses a teacher after the hearing officer recommended reten-
tion. Colo. Rev. Stat. 8 22-63-302(10)(c) (Supp. 1995). See also Mo. Rev. Stat. §
536.140.2 (1990); Asimow, supra note 80, at 1164 n.13.

92. Standard Oil Co. v. State Bd. of Equalization, 6 Cal. 2d 557, 59 P.2d 119
(1936).

93. Tex-Cal Land Management, Inc. v. Agricultural Labor Relations Bd., 24
Cal. 3d 335, 595 P.2d 579, 156 Cal. Rptr. 1 (1979).



34 JUDICIAL REVIEW OF AGENCY ACTION [Val. 27

or the clash of expert witnesses, administrative law judges
and agency heads are more likely to be in a position to reach
the correct decision than atrial judge reviewing the record.%4

Independent judgment review is inefficient because it
requires parties to litigate the peripheral issue of whether or
not independent judgment review applies. This involves the
loose standard of the degree of “vestedness’ and
“fundamentalness’ of the right affected. Independent judg-
ment review requires closer scrutiny of the record, and the
transcript may be lengthy. Independent judgment review also
encourages more people to seek judicia review than would
do so under a substantial evidence standard.%

Except in one limited case, the proposed law eliminates
independent judgment review of state agency fact-finding,
and instead requires the court to uphold agency findings if
supported by substantial evidence in the record as a whole.%
Under the exception, if the agency head changes a determina-
tion of fact made in an adjudicative proceeding conducted by
an administrative law judge employed by the Office of
Administrative Hearings, the proposed law preserves inde-
pendent judgment review of that determination of fact.

Under existing law, fact-finding in adjudication by local
agencies is reviewed by the same standard as for state agen-
cies that do not derive judicial power from the California
Constitution — independent judgment if a fundamental

94. Asimow, supra note 80, at 1181-82.
95. Asimow, supra note 80, at 1184-85.

96. An important benefit of the substantial evidence test is that it greatly
broadens the power of the appellate court in appeals from trial court decisions
reviewing administrative action. Asimow, supra note 80, at 1168-69. The pro-
posed law codifies the existing rule that a person challenging agency action has
the burden of persuasion on overturning agency action. See California Adminis-
trative Mandamus 88 4.157, 12.7 (Cal. Cont. Ed. Bar, 2d ed. 1989).
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vested right isinvolved, otherwise substantial evidence.9’ The
proposed law continues these rules for local agency adjudica-
tion, i.e., proceedings involving an evidentiary hearing to
determine alegal interest of a particular person.®8

Review of Agency Exercise of Discretion

An agency has discretion when the law alows it to choose
between several alternative policies or courses of action.
Examples include an agency’s power to choose a severe or
lenient penalty, whether there is good cause to deny alicense,
whether to grant permission for various sorts of land uses, or
to approve a corporate reorganization as fair. An agency
might have power to prescribe the permitted level of atoxin
in drinking water, to decide whether to favor the environment
at the expense of economic development or vice versa, or to
decide whom to investigate or charge when resources are
limited.9®

Existing law is replete with conflicting doctrines on these
important issues. California courts may review agency discre-
tionary decisions on grounds of legality, procedural irregular-
ity, or abuse of discretion despite broad statutory delegations

97. Strumsky v. San Diego County Employees Retirement Ass'n, 11 Cal. 3d
28, 520 P.2d 29, 112 Cal. Rptr. 805 (1974).

98. The argument for abandoning independent judgment review is weaker for
local agency adjudication than for state agency adjudication. Local agency adju-
dication is often informal, and lacking procedural protections that apply to state
agency hearings, including the administrative adjudication bill of rights. Gov't
Code 88 11410.20 (application to state), 11425.10-11425.60 (administrative
adjudication bill of rights) (operative July 1, 1997). Independent judgment
review has been justified as needed to salvage administrative procedures which
would otherwise violate due process. Bixby v. Pierno, 4 Cal. 3d 130, 140 n.6,
481 P.2d 242, 93 Cdl. Rptr. 234 (1971). A local agency may voluntarily apply
the administrative adjudication bill of rights to its adjudications, Gov't Code §
11410.40 (operative July 1, 1997), but is not required to do so. The Commission
has not made a detailed study of procedures in adjudications of the many types
of local agencies. In the absence of such a study, the Commission believes exist-
ing law should be continued.

99. Asimow, supra note 80, at 1224.
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of discretionary authority.100 Under existing law, the court
reviews adjudicative and quasi-legidative action by tradi-
tional mandamus generally on a closed record, but in review-
ing ministerial or informal action, extra-record evidence is
freely admissible if the facts are in dispute.l9? The agency
must give reasons for the discretionary action in the case of
review of adjudicatory action,02 put not in the case of quasi-
legidlative action.103

In reviewing discretionary action, a court first decides
whether the agency’s choice was legally permissible and
whether the agency followed legally required procedures,
using independent judgment with appropriate deference.104
Within these limits, the agency has power to choose between
aternatives, and a court must not substitute its judgment for
the agency’s, since the Legisature gave discretionary power
to the agency, not the court. But the court should reverse if
the agency’s choice was an abuse of discretion. Review for
abuse of discretion consists of two distinct inquiries: the ade-

100. See Saleeby v. State Bar, 39 Cal. 3d 547, 563, 702 P.2d 525, 534, 216
Cal. Rptr. 367, 376 (1985); Paulsen v. Golden Gate Univ., 25 Cal. 3d 803, 808-
09, 602 P.2d 778, 780-81, 159 Cal. Rptr. 858, 860-61 (1979); Shuffer v. Board
of Trustees, 67 Cal. App. 3d 208, 220, 136 Cal. Rptr. 527, 534 (1977); Manjares
v. Newton, 64 Cal. 2d 365, 370, 49 Cal. Rptr. 805, 809 (1966).

101. Western States Petroleum Ass' n v. Superior Court, 9 Cal. 4th 559, 575-

79, 888 P.2d 1268, 38 Cal. Rptr. 2d 139, 147-50 (1995); see also discussion
infra under “Evidence Outside the Administrative Record” in text accompanying
notes 115-21.

102. Topanga Ass n for a Scenic Community v. County of Los Angeles, 11
Cal. 3d 506, 522 P.2d 12, 113 Cal. Rptr. 836 (1974).

103. Cdlifornia Aviation Council v. City of Ceres, 9 Ca. App. 4th 1384, 12
Cal. Rptr. 2d 163 (1992); City of Santa Cruz v. Local Agency Formation
Comm’n, 76 Cal. App. 3d 381, 386-91, 142 Cal. Rptr. 873, 875-77 (1978). Cf.
CdliforniaHotel & Motel Ass'nv. Industrial Welfare Comm’n, 25 Cal. 3d 200,
216, 599 P.2d 31, 157 Cal. Rptr. 840, 850 (1979) (statement of basis for decision
required by statute).

104. See Cdlifornia Ass'n of Psychology Providers v. Rank, 51 Cal. 3d 1, 11,
793 P.2d 2, 270 Cal. Rptr. 796, 800-01 (1990).
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quacy of the factual underpinning of the discretionary deci-
sion, and the rationality of the choice.195

In reviewing the adequacy of the factual underpinning, it
Is not clear whether the abuse of discretion test is merely
another way to state the substantial evidence test, or whether
the substantial evidence test gives the court greater leeway in
reviewing the agency decision, but the prevailing view is that
they are synonymous.106 | egidlative history of a 1982 enact-
ment197 also suggests that substantial evidence is the appro-
priate test whenever the issue is the factual basis for agency
discretionary action.

The proposed law requires the factual underpinnings of a
discretionary decision to be reviewed by the same standards
for other fact-finding — substantial evidence or independent
judgment198 — whether the decision arose out of formal or
informal adjudication, quasi-legislative action such as rule-
making, or some other function.109

Review of Agency Procedure

Under existing law, California courts use independent
judgment on the question of whether agency action complied
with procedural requirements of statutes or the constitution.110
California courts have occasionally mandated administrative

105. Asimow, supra note 80, at 1228-29.
106. Asimow, supra note 80, at 1229.

107. 1982 Cal. Stat. ch. 1573, § 10 (amending Gov’t Code § 11350); Asimow,
supra note 80, at 1230.

108. Seediscussion supra in text accompanying notes 89-98.

109. The proposed law rejects case law indicating that an exercise of agency
discretion can be disturbed only if evidentiary support is “entirely lacking” or
that review is less intensive in abuse of discretion cases than in other cases. See
generally Asimow, supra note 80, at 1240.

110. See Cdifornia Hotel & Motel Ass'n v. Industrial Welfare Comm’n, 25
Cal. 3d 200, 209-16, 599 P.2d 31, 36-41, 157 Cal. Rptr. 840, 845-50 (1979);
City of Fairfield v. Superior Court, 14 Cal. 3d 768, 776, 537 P.2d 375, 379, 122
Cal. Rptr. 543, 547 (1975).
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procedures not required by any statute, either in the interest of
fair procedurest!! or to facilitate judicial review.112

The Commission believes that California courts should
retain the power to impose administrative procedures not
found in a statute. This power is necessary to prevent proce-
dural unfairness to parties. However, while courts should
continue to use independent judgment on procedural issues,
they should normally accord considerabl e deference to agency
decisions about how to implement procedural provisions in
statutes. Agency expertise is just as relevant in establishing
procedure as in fact-finding and determining law and
policy.113

The proposed law permits the court to exercise indepen-
dent judgment in reviewing agency procedures, with defer-
ence to the agency’s determination of what procedures are
appropriate. 114

EVIDENCE OUTSIDE THE ADMINISTRATIVE RECORD

Under existing law, in administrative mandamust!> to
review an adjudicative proceeding, the court may remand to

111. See, eg., Ettinger v. Board of Medical Quality Assurance, 135 Cal. App.
3d 853, 185 Cal. Rptr. 601 (1982).

112. Saleeby v. State Bar, 39 Cal. 3d 547, 566-68, 702 P.2d 525, 536-38, 216
Cal. Rptr. 367, 378-80 (1985); Topanga Ass'n for a Scenic Community V.
County of Los Angeles, 11 Cal. 3d 506, 522 P.2d 12, 113 Cal. Rptr. 836 (1974).

113. Asimow, supra note 80, at 1246.

114. An agency’s procedural choices under a general statute applicable to a
variety of agencies, such as the Administrative Procedure Act, should be entitled
to less deference than a choice made under a statute unique to that agency.
Asimow, supra note 80, at 1247. The proposed law provides that the standard of
review of agency procedure does not apply to judicia review of state agency
rulemaking under the Administrative Procedure Act. The Law Revision Com-
mission is studying this question as part of its administrative rulemaking study.

115. Traditional mandamus is rarely, if ever, appropriate to review an adju-
dicative proceeding. See California Administrative Mandamus § 1.8, at 8 (Cal.
Cont. Ed. Bar, 2d ed. 1989).
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the agency to admit additional evidence only if in the exercise
of reasonable diligence the evidence could not have been pro-
duced at, or was improperly excluded from, the administrative
hearing.116 For independent judgment review, the court may
either admit the evidence itself or remand if one of those two
conditions is satisfied.117

In traditional mandamus to review ministerial or informal
action, extra-record evidence is freely admissible if the facts
are in dispute.118 The court ssimply takes evidence and deter-
mines the issues. In traditional mandamus to review quasi-
legidlative action, extra-record evidence is admissible only if
the evidence existed before the agency decision and it was not
possible in the exercise of reasonable diligence to present it at
the administrative proceeding.119

The proposed law codifies a closed record requirement for
review of agency action where the agency gave interested
persons notice and an opportunity to submit oral or written
comment and maintained a record or file of its proceedings.
These requirements will generally be satisfied for most
administrative adjudication and quasi-legislative action. If
these requirements are not satisfied, the court may either
receive the evidence itself or remand to the agency to do so.
Thiswill apply to most ministerial and informal action.

If the agency failed to give interested persons notice and an
opportunity to submit oral or written comment, or did not
maintain a record or file of its proceedings, the proposed law
permits the court to remand to the agency to reconsider in
light of additional evidence that in the exercise of reasonable

116. Code Civ. Proc. § 1094.5(e).
117. 1d.

118. Western States Petroleum Ass' n v. Superior Court, 9 Cal. 4th 559, 575-
76, 888 P.2d 1268, 38 Cal. Rptr. 2d 139, 147-48 (1995).

119. Western States Petroleum Ass'n v. Superior Court, 9 Cal. 4th 559, 578,
888 P.2d 1268, 38 Cal. Rptr. 2d 139, 149 (1995).
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diligence could not have been produced at, or was improperly
excluded from, the agency proceeding.120 This is consistent
with the agency’s role as the primary factfinder and the
court’s role as a reviewing body. The court may receive the
evidence itself without remanding the case to the agency in
any of the following circumstances:

(1) The evidence is needed to decide whether those taking
the agency action were improperly constituted as a decision-
making body or whether there were grounds to disqualify
them, whether the procedure or decisionmaking process was
unlawful.

(2) The standard of review of an adjudicative proceeding is
the independent judgment of the court.

(3) No hearing was held by the agency and the court finds
that remand to the agency would be unlikely to result in a bet-
ter record for review and the interests of economy and effi-
ciency would be served by receiving the evidence itself.121

PROPER COURT FOR REVIEW; VENUE

Under existing law, most judicial review of agency action is
in superior court.122 Either the Supreme Court or the court of
appeal reviews decisions of the Workers Compensation
Appeals Board,123 Department of Alcoholic Beverage Con-
trol,124 and Alcoholic Beverage Control Appeas Board.125
The court of appeal reviews decisions of the Agricultural

120. The proposed law deals only with admissibility of new evidence on issues
involved in the agency proceeding. It does not limit evidence on issues unique to
judicial review, such as petitioner’s standing or capacity, or affirmative defenses
such as laches for unreasonable delay in seeking judicial review.

121. Thisprovision does not apply to judicia review of rulemaking.
122. Asimow, supra note 4, at 423.

123. Lab. Code 88 5950, 5955.

124. Bus. & Prof. Code 8§ 23090, 23090.5.

125. 1d.
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Labor Relations Board!26 and Public Employment Relations
Board.12” The proposed law does not alter this scheme.

Under existing law, venue in superior court for adminis-
trative mandamus is in the county where the cause of action
arose.128 The proposed law adds Sacramento County as an
additional permissible county when a state agency is
involved.129 For judicial review of local agency action, the
proposed law provides that venue is in the county of jurisdic-
tion of the agency. Thisis probably not a substantive change,
since the cause of action islikely to arise in the county of the
local agency’s jurisdiction. For judicial review of action of a
nongovernmental entity,130 the proposed law provides that
venue isin the county where the entity is located.

STAYS PENDING REVIEW

Under the existing APA, an agency has power to stay its
own decision.131 Whether or not the agency does so, the supe-
rior court has discretion to stay the agency action, but should

126. Lab. Code § 1160.8.
127. Gov't Code §8§ 3520, 3542, 3564.

128. See Code Civ. Proc. § 393(1)(b); Duval v. Contractors State License Bd.,
125 Cadl. App. 2d 532, 271 P.2d 194 (1954); Cdifornia Administrative Man-
damus § 8.16, at 269 (Cal. Cont. Ed. Bar, 2d ed. 1989).

129. Most state agencies have their headquarters offices in Sacramento. The
Sacramento County Superior Court is likely to have or develop expertisein judi-
cial review proceedings. The provision for venue in Sacramento County does not
apply to judicial review of a decision of a private hospital board under the pro-
posed law. The proposed law also preserves the special venue rule for review of
driver's license proceedings. See Veh. Code § 13559 (licensee's county of
residence).

130. Seediscussion supra in text accompanying note 29.
131. Gov't Code § 11519(b).
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not impose or continue a stay if to do so would be against the
public interest.132

A stricter standard applies in medical, osteopathic, or chi-
ropractic cases in which a hearing was provided under the
APA. The stricter standard also applies to non-heath care
APA cases in which the agency head adopts the proposed
decision of the administrative law judge in its entirety or
adopts the decision and reduces the penalty. Under the stricter
standard, a stay should not be granted unless the court is satis-
fied that the public interest will not suffer and the agency is
unlikely to prevail ultimately on the merits.133 The court may
condition a stay order on the posting of a bond.

If the trial court denies the writ of mandamus and a stay is
in effect, the appellate court can continue the stay.134 If the
trial court grants the writ, the agency action is stayed pending
appeal unless the appellate court orders otherwise.135

The proposed law simplifies this scheme by providing one
standard regardless of the type of agency action being
reviewed. Under the proposed law, the factors to be consid-
ered by the court in determining whether to grant a stay
include, in addition to the public interest and the likelihood of
success on the merits, the degree to which the applicant for a
stay will suffer irreparable injury from denial of a stay and the

132. Code Civ. Proc. § 1094.5(g). However, the court may not prevent or
enjoin the collection of any tax. Cal. Congt. art. XII1, § 32.

133. See Code Civ. Proc. § 1094.5(h).

134. If astay isin effect when a notice of appeal isfiled, the stay is continued
in effect by operation of law for 20 days from the filing of the notice. Code Civ.
Proc. § 1094.5(g).

135. In cases not arising under the administrative mandamus statute, the trial
and appellate courts presumably have their usual power to grant a stay. Asimow,
supra note 4, at 436; see California Civil Writ Practice 88 7.51-7.53, at 267-69
(Cal. Cont. Ed. Bar, 3d ed. 1996).
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degree to which the grant of a stay would harm third
parties.136

COSTS

The proposed law consolidates and generalizes provisions
on the fee for preparing a transcript and other portions of the
record, recovering costs of suit by the prevailing party, and
proceedings in forma pauperis.137

136. These revisions will make the standard for granting a stay similar to the
standard for granting a preliminary injunction. Asimow, supra note 4, at 437.

137. See Code Civ. Proc. §8§ 1094.5(a), 1094.6(c); Gov't Code § 11523. The
proposed law continues the existing provision in Code of Civil Procedure
Section 1094.5(a) for proceedings in forma pauperis to review an adjudicative
proceeding, but does not expand it to apply to review of matters other than adju-
dication. The proposed law aso recodifies Government Code Section 800
(attorney fees where agency action was arbitrary or capricious) in the Code of
Civil Procedure without substantive change.
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PROPOSED L EGISL ATION

Code Civ. Proc. 88 1120-1123.950 (added). Judicial review of agency
action

SEC. . Title 2 (commencing with Section 1120) is added
to Part 3 of the Code of Civil Procedure, to read:

TITLE 2. JUDICIAL REVIEW OF AGENCY ACTION
CHAPTER 1. GENERAL PROVISIONS

Article 1. Preliminary Provisions

§ 1120. Entitiesto which title applies

1120. (a) Except as provided by statute, this title governs
judicial review of agency action of any of the following
entities:

(1) The state, including any agency or instrumentality of the
state, whether exercising executive powers or otherwise.

(2) A local agency, including a county, city, district, public
authority, public agency, or other political subdivision in the
state.

(3) A public corporation in the state.

(b) This title governs judicial review of a decision of a
nongovernmental entity if any of the following conditions is
satisfied:

(1) A statute expressly so provides.

(2) The decision is made in a proceeding to which Chapter
4.5 (commencing with Section 11400) of Part 1 of Division 3
of Title 2 of the Government Code applies.

(3) The decision is made in an adjudicative proceeding
required by law, is quasi-public in nature, and affects
fundamental vested rights, and the proceeding is of a kind
likely to result in arecord sufficient for judicial review.
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Comment. Section 1120 makes clear that the judicial review
provisions of this title apply to actions of local agencies as well as state
government. But see Section 1121(d) (title does not apply to judicial
review of alocal agency ordinance, regulation, or legidative resolution).
The term “local agency” is defined in Government Code Section 54951.
See Section 1121.260 & Comment. The introductory clause of Section
1120 recognizes that some proceedings are exempted by statute from
application of thistitle. See Bus. & Prof. Code § 6089 (State Bar Court);
Gov't Code § 1142010 (award in binding arbitration under
Administrative Procedure Act); Pub. Res. Code § 25531.5 (Energy
Commission); Pub. Util. Code § 1768 (Public Utilities Commission). See
also Gov't Code § 19576.1 (disciplinary decisions not subject to judicial
review). This title aso does not apply to proceedings where the
substantive right originates in the constitution, such as inverse
condemnation. See California Government Tort Liability Practice § 2.97,
at 181-82 (Cal. Cont. Ed. Bar, 3d ed. 1992). See also Section 1123.160
(condition of relief).

Paragraph (1) of subdivision (b) appliesthistitleto judicial review of a
decision of a nongovernmental entity if a statute expressly so provides.
For a statute applying this title to a nongovernmental entity, see Health &
Safety Code 8§ 1339.63 (adjudication by private hospital board).

Paragraph (2) of subdivision (b) recognizes that Government Code
Sections 11400-11470.50 apply to some private entities. See Gov’'t Code
§ 11410.60 [in SB 68, administrative adjudication by quasi-public
entities, introduced at the 1997 session].

Paragraph (3) of subdivision (b) is drawn from a portion of the first
sentence of former Section 1094.5(a) (decision made in “proceeding in
which by law a hearing is required to be given, evidence is required to be
taken, and discretion in the determination of facts is vested in the inferior
tribunal, corporation, board, or officer”) and from case law on the
availability of administrative mandamus to review a decision of a
nongovernmental entity. See, e.g., Anton v. San Antonio Community
Hospital, 19 Cal. 3d 802, 814, 567 P.2d 1162, 140 Cal. Rptr. 442 (1979);
Pomona College v. Superior Court, 45 Cal. App. 4th 1716, 53 Cal. Rptr.
2d 662 (1996); Delta Dental Plan v. Banasky, 27 Cal. App. 4th 1598, 33
Cal. Rptr. 2d 381 (1994); Wallin v. Vienna Sausage Mfg. Co., 156 Cal.
App. 3d 1051, 203 Cal. Rptr. 375 (1984); Bray v. International Molders
& Allied Workers Union, 155 Cal. App. 3d 608, 202 Cal. Rptr. 269
(1984); Coppernoll v. Board of Directors, 138 Cal. App. 3d 915, 188 Cal.
Rptr. 394 (1983). The requirement in paragraph (3) that the proceeding
be of a kind likely to result in a record sufficient for judicial review is
new, and is necessary to avoid the unfairness that might result from
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applying the closed record requirement of this title. See Sections
1123.810, 1123.850.

Subdivision (b) applies this title only to nongovernmental action of
specific application that determines a legal right, duty, privilege,
immunity, or other legal interest of a particular person, and not to quasi-
legislative acts. See Section 1121.250 (“decision” defined). If thistitleis
not available to review a decision of a nongovernmental entity because
the requirements of subdivision (b) are not met, traditional mandamus
may be available under Section 1085. See California Civil Writ Practice
88 6.16-6.17, at 203-05 (Cal. Cont. Ed. Bar, 3d ed. 1996). If the person
seeking review uses the wrong procedure, the court should ordinarily
permit amendment of the pleadings to use the proper procedure. See, e.g.,
Scott v. City of Indian Wells, 6 Cal. 3d 541, 549-50, 492 P.2d 1137, 99
Cal. Rptr. 745 (1972) (reversible error to sustain general demurrer to
complaint for declaratory relief without leave to amend when proper
remedy is administrative mandamus).

References in section Comments in this title to the “1981 Model State
APA” mean the Moddl State Administrative Procedure Act (1981)
promulgated by the National Conference of Commissioners on Uniform
State Laws. See 15 U.L.A. 1 (1990).

§ 1121. Proceedings to which title does not apply

1121. Thistitle does not apply to any of the following:

(a) Judicia review of agency action by any of the following
means.

(1) Where a statute provides for trial de novo.

(2) Action for refund of taxes or fees under Section 5140 or
5148 of the Revenue and Taxation Code, or under Division 2
(commencing with Section 6001) of the Revenue and
Taxation Code.

(3) Action under Division 3.6 (commencing with Section
810) of the Government Code, relating to claims and actions
against public entities and public employees.

(b) Litigation in which the sole issue is a claim for money
damages or compensation and the agency whose action is at
Issue does not have statutory authority to determine the claim.

(c) Judicial review of adecision of acourt.
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(d) Judicia review of either of the following enacted by a
county board of supervisors or city council:

(1) An ordinance or regulation.

(2) A resolution that is legislative in nature.

(e) Judicia review of agency proceedings pursuant to a
reference to the agency ordered by the court.

Comment. Under subdivision (a)(1) of Section 1121, this title does not
apply where a statute provides for judicial review by a trial de novo.
Such statutes include: Educ. Code 88 33354 (hearing on compliance with
federal law on interscholastic activities), 67137.5 (judicial review of
college or university withholding student records); Food & Agric. Code §
31622 (hearing concerning vicious dog); Gov't Code § 53088.2 (judicial
review of local action concerning video provider); Lab. Code 8§ 98.2
(judicial review of order of Labor Commissioner on employee
complaint), 1543 (judicia review of determination of Labor
Commissioner involving athlete agent), 1700.44 (judicial review of order
of Labor Commissioner involving talent agency); Rev. & Tax. Code §
1605.5 (change of property ownership or new construction); Welf. &
Inst. Code § 5334 (judicial review of capacity hearing).

Subdivision (a)(2) exempts from this title actions for refund of taxes
under Section 5140 or 5148 of, or Division 2 of, the Revenue and
Taxation Code, but does not generally exempt property taxation under
Division 1 of that code. Thisis consistent with existing law under which
judicial review of a property tax assessment is not by trial de novo, but is
based on the administrative record. See Bret Harte Inn, Inc. v. City &
County of San Francisco, 16 Cal. 3d 14, 544 P.2d 1354, 127 Cal. Rptr.
154 (1976); Del.uz Homes, Inc. v. County of San Diego, 45 Cal. 2d 546,
290 P.2d 544 (1955); Prudential Ins. Co. v. City & County of San
Francisco, 191 Cal. App. 3d 1142, 236 Cal. Rptr. 869 (1987); Kaiser
Center, Inc. v. County of Alameda, 189 Cal. App. 3d 978, 234 Cal. Rptr.
603 (1987); Trailer Train Co. v. State Bd. of Equalization, 180 Cal. App.
3d 565, 225 Cal. Rptr. 717 (1986); Hunt-Wesson Foods, Inc. v. County
of Alameda, 41 Cal. App. 3d 163, 116 Cal. Rptr. 160 (1974); Westlake
Farms, Inc. v. County of Kings, 39 Cal. App. 3d 179, 114 Cal. Rptr. 137
(1974). See dlso Cal. Const. art. XIlI, § 32 (courts may not prevent or
enjoin collection of any tax).

Subdivision (a)(3) provides that this title does not apply to an action
brought under the California Tort Claims Act. However, subdivision
(a)(3) does not prevent the claims requirements of the Tort Claims Act
from applying to an action seeking primarily money damages and also
extraordinary relief incidental to the prayer for damages. See Section
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1123.730(b) (damages subject to Tort Claims Act if applicable); Eureka
Teacher’'s Ass'n v. Board of Educ., 202 Cal. App. 3d 469, 474-76, 247
Cal. Rptr. 790 (1988); Loehr v. Ventura County Community College
Dist., 147 Cal. App. 3d 1071, 1081, 195 Cal. Rptr. 576 (1983). However,
this title does apply to compel an agency to pay a claim that has been
allowed and is required to be paid. Gov't Code § 942.

Under subdivision (b), this title does not apply, for example, to
enforcement of a government bond in an action at law, or to actions
involving contract, intellectual property, or copyright. This title does
apply to denia by the Department of Health Services of a clam by a
health care provider where the department has statutory authority to
determine such clams. See, eg., Wef. & Inst. Code 8§ 14103.6,
14103.7. Judicial review of denial of such a claim is under this title and
not, for example, in small claims court. See Section 1121.120 (this title
provides exclusive procedure for judicial review of agency action).

Subdivision (d) provides that thistitle does not apply to judicial review
of an ordinance or regulation of a county board of supervisors or city
council, or of aresolution of those bodies that is legislative in nature. For
an example of a resolution that is legidlative in nature, see Valentine v.
Town of Ross, 39 Ca. App. 3d 954, 114 Cal. Rptr. 678 (1974)
(resolution approving flood control project). For examples of resolutions
that are not legidative in nature, see Simpson v. Hite, 36 Cal. 2d 125,
222 P.2d 225 (1950) (resolution designating site for court buildings);
Burdick v. City of San Diego, 29 Cal. App. 2d 565, 84 P.2d 1064 (1938)
(resolution designating site for city jail, police headquarters, and
courtrooms). Matters exempted from this title by subdivision (d) remain
subject to judicial review by traditional mandamus or by an action for
injunctive or declaratory relief. See, e.g., Karlson v. City of Camarillo,
100 Cal. App. 3d 789, 798, 161 Cal. Rptr. 260 (1980) (mandamus to
review amendment of city’s general plan); cf. Guidotti v. County of
Yolo, 214 Cal. App. 3d 1552, 1561-63, 271 Cal. Rptr. 858, 863-64
(1986) (declaratory and injunctive relief and mandamus to review setting
by county of levels of general relief). If a proceeding is brought under
this title to review ministerial or informa action and a separate
proceeding for traditional mandamus is brought to review an ordinance,
regulation, or legidative resolution upon which the action is based, the
two proceedings may be consolidated by the court under Section 1048.
See Section 1123.710.

Subdivision (e) makes clear this title does not apply where an agency
acts as referee in a court-ordered reference. See, e.g., Water Code 88
2000-2048. However, notwithstanding subdivision (e), Chapter 2
(commencing with Section 1122.010) on primary jurisdiction may still
apply. Section 1122.010; see generally National Audubon Soc'y v.
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Superior Court, 33 Cal. 3d 419, 451, 658 P.2d 709, 731, 189 Cal. Rptr.
346, 368, cert. denied, 464 U.S. 977 (1983); Environmental Defense
Fund v. East Bay Mun. Util. Dist., 26 Cal. 3d 183, 193-200, 605 P.2d 1,
5-9, 161 Cal. Rptr. 466, 470-74 (1980). See also Water Code § 2504 (title
does not apply to statutory adjudication under specified Water Code
provisions).

§1121.110. Conflicting or inconsistent statute controls

1121.110. A statute applicable to a particular entity or a
particular agency action prevails over a conflicting or
inconsistent provision of thistitle.

Comment. Section 1121.110 is drawn from the first sentence of
former Government Code Section 11523 (judicial review in accordance
with provisions of Code of Civil Procedure “subject, however, to the
statutes relating to the particular agency”). As used in Section 1121.110,
“statute” does not include a loca ordinance. See Cal. Const. art. IV, §
8(b) (statute enacted only by bill in the Legidlature); id. art. X1, 8 7 (local
ordinance).

§1121.120. Other formsof judicial review replaced

1121.120. (a) The procedure provided in this title for
judicial review of agency action is a proceeding for
extraordinary relief in the nature of mandamus and shall be
used in place of administrative mandamus, ordinary
mandamus, certiorari, prohibition, declaratory relief,
injunctive relief, and any other judicial procedure, to the
extent those procedures might otherwise be used for judicial
review of agency action.

(b) Nothing in this title limits use of the writ of habeas
corpus.

(c) Notwithstanding Section 427.10, no cause of action may
be joined in a proceeding under this title unless it states
independent grounds for relief.

Comment. Subdivision (a) of Section 1121.120 is drawn from 1981
Model State APA Section 5-101. By establishing this title as the
exclusive method for judicial review of agency action, Section 1121.120
continues and broadens the effect of former Section 1094.5. See, e.g.,
Viso v. State, 92 Cal. App. 3d 15, 21, 154 Cal. Rptr. 580, 584 (1979).
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Subdivision (a) implements the original writ jurisdiction given by Article
VI, Section 10, of the California Constitution (original jurisdiction for
extraordinary relief in the nature of mandamus). Nothing in this title
limits the original writ jurisdiction of the courts. See Section
1123.510(b).

Under subdivision (b), this title does not apply to the writ of habeas
corpus. See Cal. Const. art. I, § 11, art. VI, 8 10. See aso In re
McVickers, 29 Cal. 2d 264, 176 P.2d 40 (1946); In re Stewart, 24 Cal. 2d
344, 149 P.2d 689 (1944); Inre DeMond, 165 Cal. App. 3d 932, 211 Cdl.
Rptr. 680 (1985).

Subdivision (c) continues prior law. See, e.g., State v. Superior Court,
12 Cal. 3d 237, 249-51, 524 P.2d 1281, 115 Cal. Rptr. 497, 504 (1974)
(declaratory relief not appropriate to review administrative decision, but
is appropriate to declare a statute facially unconstitutional); Hensler v.
City of Glendale, 8 Cal. 4th 1, 876 P.2d 1043, 32 Cal. Rptr. 2d 244, 253
(1994) (inverse condemnation action may be joined in administrative
mandamus proceeding involving same facts); Mata v. City of Los
Angeles, 20 Cal. App. 4th 141, 147-48, 24 Cadl. Rptr. 2d 314, 318 (1993)
(complaint for violation of civil rights may be joined with administrative
mandamus). If other causes of action are joined with a proceeding for
judicial review, the court may sever the causes for trial. See Section
1048. See also Section 598.

Nothing in this section limits the type of relief or remedial action
available in a proceeding under this title. See Section 1123.730 (type of
relief).

§1121.130. Injunctiverelief ancillary

1121.130. Injunctive relief is ancillary to and may be used
as a supplemental remedy in connection with a proceeding
under thistitle.

Comment. Section 1121.130 makes clear that the procedures for
injunctive relief may be used in a proceeding under this title. See also
Section 1123.730 (injunctive relief authorized).

§1121.140. Exer cise of agency discretion

1121.140. Nothing in this title authorizes the court to
interfere with avalid exercise of agency discretion or to direct
an agency how to exercise its discretion.
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Comment. Section 1121.140 is drawn from 1981 Model State APA
Section 1-116(c)(8)(i), and is consistent with the last clause in former
Section 1094.5(f).

§1121.150. Application of new law

1121.150. (a) This title applies to a proceeding commenced
on or after January 1, 1998, for judicial review of agency
action.

(b) The applicable law in effect before January 1, 1998,
continues to apply to a proceeding for judicia review of
agency action pending on January 1, 1998.

Comment. Subdivision (a) of Section 1121.150 applies this title to a
proceeding commenced on or after the operative date.

Subdivision (b) is drawn from a portion of 1981 Model State APA
Section 1-108. Pending proceedings for administrative mandamus,
declaratory relief, and other proceedings for judicial review of agency

action are not governed by this title, but should be completed under the
applicable provisions other than thistitle.

Article 2. Definitions

§1121.210. Application of definitions

1121.210. Unless the provision or context requires
otherwise, the definitions in this article govern the
construction of thistitle.

Comment. Section 1121.210 limits these definitions to judicial review
of agency action. Some parallel provisions may be found in the statutes
governing adjudicative proceedings by state agencies. See Gov’'t Code 88
11405.10-11405.80 (operative July 1, 1997).

§ 1121.220. Adjudicative proceeding

1121.220. “Adjudicative proceeding” means an evidentiary
hearing for determination of facts pursuant to which an
agency formulates and issues a decision.

Comment. Section 1121.220 is drawn from the Administrative
Procedure Act. See Gov't Code § 11405.20 (operative July 1, 1997) &
Comment (“adjudicative proceeding” defined). See aso Sections
1121.230 (“agency” defined), 1121.250 (“decision” defined).
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§ 1121.230. Agency

1121.230. (a) “Agency” means a board, bureau,
commission, department, division, governmental subdivision
or unit of agovernmental subdivision, office, officer, or other
administrative unit, including the agency head, and one or
more members of the agency head or agency employees or
other persons directly or indirectly purporting to act on behalf
of or under the authority of the agency head.

(b) When thistitle appliesto judicial review of adecision of
anongovernmental entity, “agency” includes that entity.

Comment. Section 1121.230 is drawn from the Administrative
Procedure Act. See Gov't Code § 11405.30 (operative July 1, 1997) &
Comment (“agency” defined). Subdivision (@) is broadly drawn to
subject all governmental units to this title unless expressly excepted by
statute. See Comment to Section 1120.

§1121.240. Agency action

1121.240. “ Agency action” means any of the following:

(a) Thewhole or a part of arule or adecision.

(b) Thefailureto issue arule or adecision.

(c) An agency’s performance of any other duty, function, or
activity, discretionary or otherwise.

(d) An agency’s failure to perform any duty, function, or
activity, discretionary or otherwise, that the law requires to be
performed or that would be an abuse of discretion if not
performed.

Comment. Section 1121.240 is drawn from 1981 Model State APA
Section 1-102(2). The term “agency action” includes a “rule’” and a
“decision” defined in Sections 1121.290 (rule) and 1121.250 (decision),
and an agency’s failure to issue a rule or decision. It goes further,
however. Subdivisions (¢) and (d) make clear that “agency action”
includes everything and anything el se that an agency does or does not do,
whether its action or inaction is discretionary or otherwise. There are no
exclusions from that all-encompassing definition. As a consequence,
there is a category of “agency action” that is neither a “decision” nor a

“rule” because it neither establishes the legal rights of any particular
person nor establishes law or policy of general applicability. See also



60 JUDICIAL REVIEW OF AGENCY ACTION [Val. 27

Section 1123.110(b) (court may summarily decline to grant review if
petition does not present substantial issue).

The principal effect of the broad definition of “agency action” is that
everything an agency does or does not do is subject to judicial review if
the limitations provided in Chapter 3 (commencing with Section
1123.110) are satisfied. See Section 1123.110 (requirements for judicial
review). Success on the merits in such cases, however, is another thing.
See also Sections 1121.230 (“agency” defined), 1123.160 (condition of
relief).

§1121.250. Decision

1121.250. “Decision” means an agency action of specific
application that determines a lega right, duty, privilege,
Immunity, or other legal interest of a particular person.

Comment. Section 1121.250 is drawn from the Administrative
Procedure Act. See Gov't Code § 11405.50 (operative July 1, 1997) &
Comment (“decision” defined). See also Sections 1121.240 (“agency
action” defined), 1121.280 (“person” defined).

§1121.260. L ocal agency

1121.260. “Local agency” means “local agency” as defined
in Section 54951 of the Government Code.

Comment. Section 1121.260 is drawn from former Section 1094.6,
and is broadened to include school districts. Under Government Code
Section 54951, “local agency” means “a county, city, whether genera
law or chartered, city and county, town, school district, municipa
corporation, district, political subdivision, or any board, commission or
agency thereof, or other local public agency.” See aso Section 1121.230
("agency” defined).

§1121.270. Party

1121.270. (a) As it relates to agency proceedings, “party”
means the agency that is taking action, the person to which
the agency action is directed, and any other person named as a
party or alowed to appear or intervene in the agency
proceedings.

(b) As it relates to judicial review proceedings, “party”
means the person seeking judicia review of agency action
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and any other person named as a paty or alowed to
participate as a party in thejudicial review proceedings.

Comment. Subdivision (a) of Section 1121.270 is drawn from the
Administrative Procedure Act. See Gov't Code § 11405.60 (operative
July 1, 1997) & Comment (“party” defined). This section does not
address the question of whether a person is entitled to judicial review.
Standing to obtain judicia review is dealt with in Article 2 (commencing
with Section 1123.210) of Chapter 3. See aso Section 1121.230
(“agency” defined).

8§ 1121.280. Person

1121.280. “Person” includes an individual, partnership,
corporation, governmental subdivison or wunit of a
governmental subdivision, or public or private organization or
entity of any character.

Comment. Section 1121.280 is drawn from the Administrative
Procedure Act. See Gov't Code § 11405.70 (operative July 1, 1997) &
Comment (“person” defined). It supplements the definition in Code of
Civil Procedure Section 17 and is broader in its application to a
governmenta subdivision or unit. This includes an agency other than the
agency against which rights under this title are asserted by the person.
Inclusion of such agencies and units of government insures, therefore,
that other agencies or other governmental bodies will be accorded al the
rights that a person has under thistitle.

§1121.290. Rule

1121.290. “Rule’” means the whole or a part of an agency
regulation, including a “regulation” as defined in Section
11342 of the Government Code, order, or standard of genera
applicability that implements, interprets, makes specific, or
prescribes law or policy, or the organization, procedure, or
practice requirements of an agency, except one that relates
only to the interna management of the agency. The term
includes the amendment, supplement, repeal, or suspension of
an existing rule.

Comment. Section 1121.290 is drawn from 1981 Model State APA
Section 1-102(10) and Government Code Section 11342(g). The
definition includes all agency orders of general applicability that
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implement, interpret, or prescribe law or policy, without regard to the
terminology used by the issuing agency to describe them. The exception
for an agency standard that relates only to the internal management of the
agency is drawn from Government Code Section 11342(g), and is
generalized to apply to local agencies. See also Sections 1121 (this title
does not apply to local agency ordinance), 1121.230 (“agency” defined),
1121.260 (“local agency” defined).

This title applies to an agency rule whether or not the rule is a
“regulation” to which the rulemaking provisions of the Administrative
Procedure Act apply.

CHAPTER 2. PRIMARY JURISDICTION

§ 1122.010. Application of chapter

1122.010. Notwithstanding Section 1121, this chapter
applies if a judicia proceeding is pending and the court
determines that an agency has exclusive or concurrent
jurisdiction over the subject matter of the proceeding or an
issue in the proceeding.

Comment. Section 1122.010 makes clear that the provisions
governing primary jurisdiction come into play only when there is
exclusive or concurrent jurisdiction in an agency over a matter that is the
subject of a pending judicial proceeding. The introductory clause makes
clear this chapter applies, for example, to ajudicial proceeding involving
a trial de novo. The term “judicial proceeding” is used to mean any
proceeding in court, including acivil action or a special proceeding.

This chapter deals with original jurisdiction over a matter, rather than
with judicia review of previous agency action on the matter. If the
matter has previously been the subject of agency action and is currently
the subject of judicia review, the governing provisions relating to the
court’s jurisdiction are found in Chapter 3 (commencing with Section
1123.110) (judicial review) rather than in this chapter.

§ 1122.020. Exclusive agency jurisdiction

1122.020. If an agency has exclusive jurisdiction over the
subject matter of the proceeding or an issue in the proceeding,
the court shall decline to exercise jurisdiction over the subject
matter or the issue. The court may dismiss the proceeding or
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retain jurisdiction pending agency action on the matter or
Issue.

Comment. Section 1122.020 requires the court to yield primary
jurisdiction to an agency if there is a legisative scheme to vest the

determination in the agency. Adverse agency action is subject to judicial
review. See Section 1122.040 (judicial review following agency action).

§ 1122.030. Concurrent agency jurisdiction

1122.030. (a) If an agency has concurrent jurisdiction over
the subject matter of the proceeding or an issue in the
proceeding, the court shall exercise jurisdiction over the
subject matter or issue unless the court in its discretion refers
the matter or issue for agency action. The court may exercise
its discretion to refer the matter or issue for agency action if
the court determines the reference is appropriate taking into
consideration all relevant factors including, but not limited to,
the following:

(1) Whether agency expertise is important for proper
resolution of ahighly technical matter or issue.

(2) Whether the area is so pervasively regulated by the
agency that the regulatory scheme should not be subject to
judicial interference.

(3) Whether there is a need for uniformity that would be
jeopardized by the possibility of conflicting judicial decisions.

(4) Whether there is a need for immediate resolution of the
matter, and any delay that would be caused by referral for
agency action.

(5) The costs to the parties of additional administrative
proceedings.

(6) Whether agency remedies are adequate and whether any
delay for agency action would limit judicial remedies, either
practically or due to running of statutes of limitation or
otherwise.

(7) Any legidative intent to prefer cumulative remedies or
to prefer administrative resolution.
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(b) This section does not apply to a criminal proceeding.

(c) Nothing in this section confers concurrent jurisdiction
on a court over the subject matter of a pending disciplinary
proceeding under the Administrative Procedure Act, Chapter
5 (commencing with Section 11500) of Part 1 of Division 3 of
Title 2 of the Government Code.

Comment. Section 1122.030 codifies the court’s broad discretion to
refer the matter or an issue to an agency for action if there is concurrent
jurisdiction. See, e.g., Farmers Ins. Exch. v. Superior Court, 2 Cal. 4th
377, 391-92, 826 P.2d 730, 6 Ca. Rptr. 2d 487, 496 (1992). See
generally Asimow, Judicial Review: Standing and Timing, 27 Cal. L.
Revision Comm’ n Reports 229, 281-93 (1997).

Court retention of jurisdiction does not preclude agency involvement.
For example, the court in its discretion may request that the agency file
an amicus brief setting forth its views on the matter as an aternative to
referring the matter to the agency. If the matter is referred to the agency,
the agency action remains subject to judicia review. Section 1122.040
(judicial review following agency action).

§ 1122.040. Judicial review following agency action

1122.040. If an agency has exclusive or concurrent
jurisdiction over the subject matter of the proceeding or an
Issue in the proceeding, agency action on the matter or issue
is subject to judicia review to the extent provided in Chapter
3 (commencing with Section 1123.110).

Comment. Section 1122.040 makes clear that judicia review
principles apply to agency action even though an agency has exclusive
jurisdiction or the court refers a matter of concurrent jurisdiction to the
agency for action under this chapter.

CHAPTER 3. JUDICIAL REVIEW

Article 1. General Provisions

§ 1123.110. Requirementsfor judicial review

1123.110. (a) Subject to subdivision (b), a person who has
standing under this chapter and who satisfies the requirements
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governing exhaustion of administrative remedies, ripeness,
time for filing, and other preconditions is entitled to judicial
review of final agency action.

(b) The court may summarily decline to grant judicial
review if the petition for review does not present a substantial
issue for resolution by the court.

Comment. Subdivision (a) of Section 1123.110 is drawn from 1981
Model State APA Section 5-102(a). It ties together the threshold
requirements for obtaining judicial review of final agency action, and
guarantees the right to judicial review if these requirements are met. See,
e.g., Sections 1123.120 (finality), 1123.130 (judicia review of agency
rule), 1123.210 (standing), 1123.310 (exhaustion of administrative
remedies), 1123.630-1123.640 (time for filing petition for review of
decision in adjudicative proceeding).

The term “agency action” is defined in Section 1121.240. The term
includes rules, decisions, and other types of agency action and inaction.
This chapter contains provisions for judicial review of all types of agency
action.

Subdivision (b) continues the former discretion of the courts to decline
to grant awrit of administrative mandamus. Parker v. Bowron, 40 Cal. 2d
344, 351, 254 P.2d 6, 9 (1953); Dare v. Board of Medical Examiners, 21
Cal. 2d 790, 796, 136 P.2d 304, 308 (1943); Berry v. Coronado Bd. of
Educ., 238 Cal. App. 2d 391, 397, 47 Cal. Rptr. 727 (1965); California
Administrative Mandamus § 1.3, at 5 (Cal. Cont. Ed. Bar, 2d ed. 1989).
See aso Section 1121.120 (judicial review as proceeding for
extraordinary relief in the nature of mandamus).

§ 1123.120. Finality

1123.120. A person may not obtain judicia review of
agency action unless the agency actionisfinal.

Comment. Section 1123.120 continues the finality requirement of
former Section 1094.5(a) in language drawn from 1981 Model State
APA Section 5-102(b)(2). Agency action is typically not fina if the
agency intends the action to be preliminary, preparatory, procedural, or
intermediate with regard to subsequent action of that agency or another
agency. For example, state agency action concerning a proposed rule
subject to the rulemaking part of the Administrative Procedure Act is not
final until the agency submits the proposed rule to the Office of
Administrative Law for review as provided by that act, and the Office of
Administrative Law approves the rule pursuant to Government Code
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Section 11349.3. See also Section 1123.130 (rulemaking may not be
enjoined or prohibited, and rule may not be reviewed until it has been

applied).
For an exception to the requirement of finality, see Section 1123.140.

§1123.130. Judicial review of agency rule

1123.130. (a) Notwithstanding any other provision of law, a
court may not enjoin or otherwise prohibit an agency from
adopting arule.

(b) A person may not obtain judicial review of an agency
rule until the rule has been applied by the agency.

Comment. Subdivision (a) of Section 1123.130 continues State Water
Resources Control Bd. v. Office of Admin. Law, 12 Cal. App. 4th 697,
707-08, 16 Cal. Rptr. 2d 25, 31-32 (1993). Subdivision (a) prohibits, for
example, a court from enjoining a state agency from holding a public
hearing or otherwise proceeding to adopt a proposed rule on the ground
that the notice was legally defective. Similarly, subdivision (a) prohibits
a court from enjoining the Office of Administrative Law from reviewing
or approving a proposed rule that has been submitted by a regulatory
agency pursuant to Government Code Section 11343(a). A rule is subject
to judicial review after it is adopted. See Sections 1120, 1123.110. See
also Section 1123.140 (rule must be fit for immediate judicial review).

Subdivision (b) codifies the case law ripeness regquirement for judicial
review of an agency rule. See, e.g., Pacific Legal Foundation v.
California Coastal Comm'’n, 33 Cal. 3d 158, 655 P.2d 306, 188 Cal. Rptr.
104 (1982). See also Section 1121.290 (“rule” defined). For an exception
to the requirement of ripeness, see Section 1123.140. An allegation that
procedures followed in adopting a state agency rule were legally
deficient would not be ripe for judicial review until the agency completes
the rulemaking process and formally adopts the rule (typically by
submitting it to the Office of Administrative Law pursuant to
Government Code Section 11343), the Office of Administrative Law
approves the rule and submits it to the Secretary of State pursuant to
Government Code Section 11349.3 thus allowing it to become final, and
the adopting agency appliestherule.

§1123.140. Exception to finality and ripeness requirements
1123.140. Notwithstanding Sections 1123.120 and

1123.130, a person may obtain judicial review of agency

action that is not final or, in the case of an agency rule, that
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has not been applied by the agency, if al of the following
conditions are satisfied:

(@) It appears likely that the person will be able to obtain
judicial review of the agency action when it becomes final or,
In the case of an agency rule, when it has been applied by the
agency.

(b) Theissueisfit for immediate judicial review.

(c) Postponement of judicial review would result in an
Inadequate remedy or irreparable harm disproportionate to the
public benefit derived from postponement.

Comment. Section 1123.140 codifies an exception to the finality and
ripeness requirements in language drawn from 1981 Model State APA
Section 5-103. An issue is fit for immediate judicia review if it is
primarily legal rather than factual in nature and can be adequately
reviewed in the absence of concrete application by the agency. Under this
language the court must assess and balance the fitness of the issues for
immediate judicial review, the hardship to the person from deferring
review, and the public interest in granting or deferring review. See, e.g.,
BKHN, Inc. v. Department of Health Servs., 3 Cal. App. 4th 301, 4 C4dl.
Rptr. 2d 188 (1992); Abbott Laboratories v. Gardner, 387 U.S. 136
(1967).

§ 1123.150. Proceeding not moot because penalty completed
1123.150. A proceeding under this chapter is not made
moot by satisfaction during the pendency of the proceeding of
a penalty imposed by the agency.
Comment. Section 1123.150 continues the substance of the seventh

sentence of former Section 1094.5(g) and the fourth sentence of former
Section 1094.5(h)(3).

8 1123.160. Condition of relief

1123.160. (a) The court may grant relief under this chapter
only on grounds specified in Article 4 (commencing with
Section 1123.410) for reviewing agency action.

(b) The court may grant relief under this chapter from
procedural error only if the error was prejudicial.
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Comment. Subdivision (&) of Section 1123.160 is drawn from 1981
Model State APA Section 5-116(c) (introductory clause). It supersedes
the provision in former Section 1094.5(b) that the inquiry in an
administrative mandamus case is whether the agency proceeded without
or in excess of jurisdiction, whether there was a fair trial, and whether
there was any prejudicial abuse of discretion. The grounds for review of
agency action under Article 4 are the following (see Sections 1123.420-
1123.460):

(1) Whether the agency has erroneously interpreted the law.

(2) Whether agency action is based on an erroneous determination of
fact made or implied by the agency.

(3) Whether agency action is a proper exercise of discretion.

(4) Whether the agency has engaged in an unlawful procedure or
decisionmaking process, or has failed to follow prescribed procedure.

(5) Whether the persons taking the agency action were improperly
constituted as a decisionmaking body or subject to disqualification.

Subdivison (b) is drawn from Government Code Section 65010
(planning and zoning law).

Article 2. Standing

§ 1123.210. No standing unless authorized by statute

1123.210. A person does not have standing to obtain
judicial review of agency action unless standing is conferred
by this article or is otherwise expressly provided by statute.

Comment. Section 1123.210 states the intent of this article to override
existing case law standing principles and to replace them with the
statutory standards prescribed in this article. Other statutes conferring
standing include Public Resources Code Section 30801 (judicial review
of decision of Coastal Commission by “any aggrieved person”).

This title provides a single judicial review procedure for all types of
agency action. See Section 1121.120. The provisions on standing
therefore accommodate persons who seek judicia review of the entire
range of agency actions, including rules, decisions, and other action or
inaction. See Section 1121.240 (“agency action” defined).

§ 1123.220. Private interest standing

1123.220. An interested person has standing to obtain
judicial review of agency action. For the purpose of this
section, a person is not interested by the mere filing of a
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complaint with the agency where the complaint is not
authorized by statute or ordinance.

Comment. Section 1123.220 governs private interest standing for
judicial review of agency action other than adjudication. For specia rules
governing standing for judicial review of a decision in an adjudicative
proceeding, see Section 1123.240. See also Section 1121.240 (“agency
action” defined). The provision that an “interested” person has standing
is drawn from the law governing writs of mandate, and from the law
governing judicial review of state agency regulations. See, e.g., Code
Civ. Proc. 88 1060 (interested person may obtain declaratory relief),
1069 (party beneficially interested may obtain writ of review), 1086
(party beneficially interested may obtain writ of mandate); Gov’'t Code §
11350(a) (interested person may obtain judicial declaration on validity of
state agency regulation); cf. Code Civ. Proc. 8 902 (appeal by party
aggrieved). This requirement continues case law that a person must
suffer some harm from the agency action in order to have standing to
obtain judicia review of the action on a basis of private, as opposed to
public, interest. See, e.g., Sperry & Hutchinson Co. v. Cdlifornia State
Bd. of Pharmacy, 241 Cal. App. 2d 229, 50 Cal. Rptr. 489 (1966); Silva
v. City of Cypress, 204 Cal. App. 2d 374, 22 Cal. Rptr. 453 (1962). A
plaintiff’s private interest is sufficient to confer standing if that interest is
over and above that of members of the general public. Carsten v.
Psychology Examining Comm., 27 Cal. 3d 793, 796, 614 P.2d 276, 166
Cal. Rptr. 844 (1980). Non-pecuniary injuries, such as environmental or
aesthetic claims, are sufficient to satisfy the private interest test. Bozung
v. Local Agency Formation Comm’'n, 13 Cal. 3d 263, 529 P.2d 1017,
118 Cal. Rptr. 249 (1975); Albion River Watershed Protection Ass'n v.
Department of Forestry, 235 Cal. App. 3d 358, 286 Cal. Rptr. 573
(1991); Kane v. Redevelopment Agency of Hidden Hills, 179 Cal. App.
3d 899, 224 Ca. Rptr. 922 (1986); Citizens Assn for Sensible
Development v. County of Inyo, 172 Cal. App. 3d 151, 217 Cal. Rptr.
893 (1985). See generdly Asimow, Judicial Review: Sanding and
Timing, 27 Cal. L. Revision Comm’ n Reports 229, 236-38 (1997).

Section 1123.220 merely requires that a person be “interested” to seek
judicial review. Thus if a person has sufficient interest in the subject
matter, the person may seek judicia review even though the person did
not personally participate in the agency proceeding. See Friends of
Mammoth v. Board of Supervisors, 8 Cal. 3d 247, 267-68, 502 P.2d
1049, 104 Cd. Rptr. 761 (1972). However, in most cases the exhaustion
of remedies rule requires the issue to be reviewed to have been raised
before the agency by someone. See Section 1123.350.
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Standing of a person to obtain judicial review under this section is not
limited to private persons, but extends to public entities as well, whether
state or local. See Section 1121.280 (“person” includes governmental
subdivision). See also Bus. & Prof. Code 8§ 23090 (Department of
Alcoholic Beverage Control may get judicial review of decision of
Alcoholic Beverage Control Appeas Board); Martin v. Alcoholic
Beverage Control Appeals Bd., 52 Cal. 2d 238, 243, 340 P.2d 1, 4 (1959)
(same); Veh. Code § 3058 (DMV may get judicial review of order of
New Motor Vehicle Board); Tieberg v. Superior Court, 243 Cal. App. 2d
277, 283, 52 Ca. Rptr. 33, 37 (1966) (Director of Department of
Employment may get judicia review of decision of Unemployment
Insurance Appeals Board, a division of that department); Los Angeles
County Dep't of Health Servs. v. Kennedy, 163 Cal. App. 3d 799, 209
Cal. Rptr. 595 (1984) (county department of health services may get
judicial review of decision of county civil service commission); County
of Los Angelesv. Tax Appeals Bd. No. 2, 267 Cal. App. 2d 830, 834, 73
Cal. Rptr. 469, 471 (1968) (county may get judicial review of tax appeals
board decision); County of Contra Costav. Social Welfare Bd., 199 Cal.
App. 2d 468, 471, 18 Cal. Rptr. 573, 575 (1962) (county may get judicial
review of State Social Welfare Board decision ordering county to
reinstate welfare benefits); Board of Permit Appeals v. Central Permit
Bureau, 186 Cal. App. 2d 633, 9 Ca. Rptr. 83 (1960) (loca permit
appeals board may get traditional mandamus against inferior agency that
did not comply with its decision). But cf. Star-Kist Foods, Inc. v. County
of Los Angeles, 42 Cal. 3d 1, 719 P.2d 987, 227 Cal. Rptr. 391 (1986)
(city or county standing to challenge state action as violating federal
constitutional rights).

If a person is authorized by statute or ordinance to file a complaint
with the agency and the complaint is rejected, the person is “interested”
within the meaning of Section 1123.220. Covert v. State Bd. of
Equalization, 29 Cal. 2d 125, 130, 173 P.2d 545 (1946). See also Spear v.
Board of Medical Examiners, 146 Cal. App. 2d 207, 303 P.2d 886 (1956)
(standing to challenge agency refusal to file charges of person expressly
authorized by statute to file complaint).

§ 1123.230. Public interest standing

1123.230. Whether or not a person has standing under
Section 1123.220, a person has standing to obtain judicial
review of agency action that concerns an important right
affecting the public interest if al of the following conditions
are satisfied:
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(@) The person resides or conducts business in the
jurisdiction of the agency or is an organization that has a
member that resides or conducts business in the jurisdiction
of the agency and the agency action is germane to the
purposes of the organization.

(b) The person will adequately protect the public interest.

(c) The person has previously requested the agency to
correct the agency action and the agency has not, within a
reasonable time, done so. The request shall be in writing
unless made orally on the record in the agency proceeding.
The agency may by rule require the request to be directed to
the proper agency official. As used in this subdivision, a
reasonable time shall not be less than 30 days unless the
request shows that a shorter period is required to avoid
irreparable harm. This subdivision does not apply to judicial
review of an agency rule.

Comment. Section 1123.230 governs public interest standing for
judicial review of agency action other than adjudication. For specia rules
governing standing for judicial review of a decision in an adjudicative
proceeding, see Section 1123.240. See also Section 1121.240 (“agency
action” defined).

Section 1123.230 codifies California case law that a member of the
public may obtain judicial review of agency action (or inaction) to
implement the public right to enforce a public duty. See, e.g., Green v.
Obledo, 29 Ca. 3d 126, 144-45, 624 P.2d 256, 172 Cal. Rptr. 206
(1981); Hollman v. Warren, 32 Cal. 2d 351, 196 P.2d 562 (1948); Board
of Social Welfarev. County of Los Angeles, 27 Cal. 2d 98, 162 P.2d 627
(1945); California Homeless & Housing Coalition v. Anderson, 31 Cal.
App. 4th 450, 37 Cal. Rptr. 2d 639 (1995); Environmental Law Fund,
Inc. v. Town of Corte Madera, 49 Cal. App. 3d 105, 122 Cal. Rptr. 282
(1975); American Friends Serv. Comm. v. Procunier, 33 Cal. App. 3d
252, 109 Cal. Rptr. 22 (1973).

Section 1123.230 supersedes the standing rules of Section 526a
(taxpayer actions). Under Section 1123.230 a person, whether or not a
taxpayer within the jurisdiction, has standing to obtain judicial review,
including restraining and preventing illegal expenditure or injury by a
public entity, if the general public interest requirements of this section
are satisfied.
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Section 1123.230 applies to al types of relief sought, whether
pecuniary or nonpecuniary, injunctive or declaratory, or otherwise. The
test for standing under this section is whether there is a duty owed to the
general public or a large class of persons. A person may have standing
under the section to have the law enforced in the public interest,
regardless of any private interest or personal adverse effect.

The limitations in subdivisions (a)-(c) are drawn loosely from other
provisions of state and federal law. See, e.g., Section 1021.5 (attorney
feesin public interest litigation); Section 1123.220 & Comment (private
interest standing); first portion of Section 526a (taxpayer within
jurisdiction); Corp. Code 8§ 800(b)(2) (alegation in shareholder
derivative action of efforts to secure action from board); Fed. R. Civ.
Proc. 23(a) (representative must fairly and adequately protect interests of
class). The requirement in subdivision (c) of arequest to the agency does
not supersede the California Environmental Quality Act. See Section
1121.110 (conflicting or inconsistent statute controls); Pub. Res. Code 8§
21177 (objection may be oral or written). Nor does the requirement in
subdivison (c) of notice to the agency excuse exhaustion of
administrative remedies under Sections 1123.310-1123.350, consistent
with prior public interest standing cases. See, e.g., Sea & Sage Audubon
Soc'y, Inc. v. Planning Comm’'n, 34 Cal. 3d 412, 417-18, 668 P.2d 664,
194 Cal. Rptr. 357 (1983); Cdlifornia Aviation Council v. County of
Amador, 200 Cal. App. 3d 337, 341-42, 246 Cal. Rptr. 110 (1988).

§ 1123.240. Standing for review of decision in adjudicative
proceeding

1123.240. Notwithstanding Sections 1123.220 and
1123.230, a person does not have standing to obtain judicial
review of a decision in an adjudicative proceeding unless one
of the following conditions is satisfied:

(a) The person was a party to the proceeding.

(b) The person (1) was a participant in the proceeding and is
either interested or the person’s participation was authorized
by statute or ordinance, or (2) has standing under Section
1123.230. This subdivision does not apply to judicia review
of a proceeding under the formal hearing provisions of the
Administrative Procedure Act, Chapter 5 (commencing with
Section 11500) of Part 1 of Divison 3 of Title 2 of the
Government Code.
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Comment. Section 1123.240 provides specia rules for standing to
obtain judicial review of a decision in an adjudicative proceeding.
Standing to obtain judicia review of other agency actions is governed by
Sections 1123.220 (private interest standing) and 1123.230 (public
interest standing). Specia statutes governing standing requirements for
judicial review of an agency decision prevail over this section. Section
1123.210 (standing expressly provided by statute); see, e.g., Pub. Res.
Code 8§ 30801 (judicial review of decision of Coastal Commission by
“any aggrieved person”).

Subdivision (a) governs standing to challenge a decision in an
adjudicative proceeding under the Administrative Procedure Act. The
provision is thus limited primarily to a state agency adjudication where
an evidentiary hearing for determination of facts is statutorily or
constitutionally required for formulation and issuance of a decision. See
Gov't Code 88 11410.10-11410.50 (application of administrative
adjudication provisions of Administrative Procedure Act) (operative July
1, 1997).

A party to an adjudicative proceeding under the Administrative
Procedure Act includes the person to whom the agency action is directed
and any other person named as a party or allowed to intervene in the
proceeding. Section 1121.270 (“party” defined). This codifies existing
law. See, e.g., Temescal Water Co. v. Department of Public Works, 44
Cal. 2d 90, 279 P.2d 1 (1955); Covert v. State Bd. of Equalization, 29
Cal. 2d 125, 173 P.2d 545 (1946). Under this test, a complainant or
victim who is not made a party does not have standing. A nonparty who
might otherwise have private or public interest standing under Section
1123.220 or 1123.230 would not have standing to obtain judicial review
of adecision under the Administrative Procedure Act.

Subdivision (b) applies to a decision in an adjudicative proceeding
other than a proceeding subject to the Administrative Procedure Act.
Under this provision, a person does not have standing to obtain judicial
review unless the person (1) was a participant in the proceeding and is
either “interested” or participated as authorized by statute or ordinance,
or (2) has public interest standing under Section 1123.230. Participation
may include appearing and testifying, submitting written comments, or
other appropriate activity that indicates a direct involvement in the
agency action. Giving standing to a participant who satisfies the
requirements for public interest standing is consistent with
Environmental Law Fund, Inc. v. Town of Corte Madera, 49 Cal. App.
3d 105, 114, 122 Cal. Rptr. 282 (1975). Thus a person may have public
interest standing for judicial review of adjudication if the right to be
vindicated is an important one affecting the public interest, the person
resides or conducts businessin the jurisdiction of the agency or meetsthe
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requirements for organizationa standing, the person will adequately
protect the public interest, and the person has requested the agency to
correct the action and the agency has not done so within a reasonable
time. Section 1123.230. Moreover, the requirement of exhaustion of
administrative remedies must be satisfied, including the rule that the
issue on judicia review must have been raised before the agency by
someone. Section 1123.350. See aso See & Sage Audubon Soc'y v.
Planning Comm’'n, 34 Cal. 3d 412, 417-18, 668 P.2d 664, 194 Cal. Rptr.
357 (1983); California Aviation Council v. County of Amador, 200 Cal.
App. 3d 337, 246 Cal. Rptr. 110 (1988); Resource Defense Fund v. Local
Agency Formation Comm’'n, 191 Cal. App. 3d 886, 895, 236 Cal. Rptr.
794, 799 (1987).

§ 1123.250. Organizational standing

1123.250. An organization that does not otherwise have
standing under this article has standing if a person who has
standing is a member of the organization, or a nonmember the
organization is required to represent, and the agency action is
related to the purposes of the organization, and the person
consents.

Comment. Section 1123.250 codifies case law giving an incorporated
or unincorporated association, such as a trade union or neighborhood
association, standing to obtain judicia review on behalf of its members.
See, e.g., Professional Fire Fighters, Inc. v. City of Los Angeles, 60 Cal.
2d 276, 384 P.2d 158, 32 Cal. Rptr. 830 (1963); Residents of Beverly
Glen, Inc. v. City of Los Angeles, 34 Cal. App. 3d 117, 109 Cal. Rptr.
724 (1973). This principle extends to standing of the organization to
obtain judicial review where a nonmember is adversely affected, as
where atrade union is required to represent the interests of nonmembers.

Article 3. Exhaustion of Administrative Remedies

§ 1123.310. Exhaustion required

1123.310. A person may obtain judicial review of agency
action only after exhausting al administrative remedies
available within the agency whose action is to be reviewed
and within any other agency authorized to exercise
administrative review, unless judicia review before that time
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Is permitted by this article or otherwise expressly provided by
statute.

Comment. Section 1123.310 codifies the exhaustion of remedies
doctrine of existing law. See, e.g., Abelleirav. District Court of Appedl,
17 Ca. 2d 280, 109 P.2d 942 (1941) (exhaustion requirement
jurisdictional). Exceptions to the exhaustion requirement are stated in
other provisions of this article. See Sections 1123.340 (exceptions to
exhaustion of administrative remedies), 1123.350 (exact issue rule).

This chapter does not provide an exception from the exhaustion
requirement for judicial review of an administrative law judge’'s denial of
a continuance. Cf. former subdivision (c) of Gov't Code § 11524. Nor
does it provide an exception for discovery decisions. Cf. Shively v.
Stewart, 65 Cal. 2d 475, 421 P.2d 65, 55 Cal. Rptr. 217 (1966). This
chapter does not continue the exemption found in the cases for alocal tax
assessment alleged to be a nullity. Cf. Stenocord Corp. v. City & County
of San Francisco, 2 Cal. 3d 984, 471 P.2d 966, 88 Cal. Rptr. 166 (1970).
Judicial review of such matters should not occur until conclusion of
administrative proceedings.

This chapter does not require a person seeking judicial review of arule
to have participated in the rulemaking proceeding on which the rule is
based. Section 1123.330. However, this chapter does prohibit judicial
review of proposed regulations (see Section 1123.130), regulations that
have been preliminarily adopted but are not yet final (Section 1123.120),
and adopted regulations that have not yet been applied (Section
1123.130).

§ 1123.320. Administrative review of adjudicative proceeding

1123.320. If the agency action being challenged is a
decision in an adjudicative proceeding, all administrative
remedies available within an agency are deemed exhausted
for the purpose of Section 1123.310 if no higher level of
review is available within the agency, whether or not a
rehearing or other lower level of review is available within
the agency, unless a statute or regulation requires a petition
for rehearing or other administrative review.

Comment. Section 1123.320 restates the existing Californiarule that a
petition for arehearing or other lower level administrative review isnot a
prerequisite to judicial review of a decision in an adjudicative
proceeding. See former Gov't Code § 11523; Gov't Code § 19588 (State
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Personnel Board). This overrules any contrary case law implication. Cf.
Alexander v. State Personnel Bd., 22 Cal. 2d 198, 137 P.2d 433 (1943).
Administrative remedies are deemed exhausted under this section only
when no further higher level review is available within the agency
issuing the decision. This does not excuse a requirement of further
administrative review by another agency, such as an appeals board.

§1123.330. Judicial review of rulemaking

1123.330. (a) A person may obtain judicia review of
rulemaking notwithstanding the person’s failure to do either
of the following:

(1) Participate in the rulemaking proceeding on which the
ruleis based.

(2) Petition the agency promulgating the rule for, or
otherwise to seek, amendment, repeal, or reconsideration of
the rule after it has become final.

(b) A person may obtain judicial review of an agency’s
failure to adopt a rule under Chapter 3.5 (commencing with
Section 11340) of Part 1 of Divison 3 of Title 2 of the
Government Code, notwithstanding the person’s failure to
request or obtain a determination from the Office of
Administrative Law under Section 113405 of the
Government Code.

Comment. Subdivision (a)(2) of Section 1123.330 continues the
former second sentence of subdivision (a) of Government Code Section
11350, and generalizes it to apply to local agencies as well as state
agencies. See Sections 1120 (application of title), 1121.230 (“agency”
defined), 1121.290 (“rule” defined). The petition to the agency referred
toin subdivision (@) is authorized by Government Code Section 11340.6.

Subdivision (b) is new, and makes clear that exhaustion of remedies
does not require filing a complaint with the Office of Administrative Law
that an agency rule is an underground regulation. Cf. Gov’'t Code §
11340.5.

§1123.340. Exceptionsto exhaustion of administrative remedies

1123.340. The requirement of exhaustion of administrative
remedies is jurisdictional and the court may not relieve a
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person of the requirement unless any of the following
conditionsis satisfied:

(a) The remedies would be inadequate.

(b) The requirement would be futile.

(c) The requirement would result in irreparable harm
disproportionate to the public and private benefit derived
from exhaustion.

(d) The person was entitled to notice of a proceeding in
which relief could be provided but lacked timely notice of the
proceeding. The court’s authority under this subdivision is
limited to remanding the case to the agency to conduct a
supplemental proceeding in which the person has an
opportunity to participate.

(e) The person seeks judicia review on the ground that the
agency lacks subject matter jurisdiction in the proceeding.

(f) The person seeks judicial review on the ground that a
statute, regulation, or procedure is facially unconstitutional.

Comment. Section 1123.340 authorizes the reviewing court to relieve
the person seeking judicial review of the exhaustion requirement in
limited circumstances. This enables the court to exercise some discretion.
See generally Asimow, Judicial Review: Sanding and Timing, 27 Cal. L.
Revision Comm’n Reports 229, 260-71 (1997). This section may not be
used as a means to avoid compliance with other requirements for judicial
review, however, such as the exact issue rule. See Section 1123.350.

The exceptions to the exhaustion of remedies requirement consolidate
and codify a number of existing case law exceptions, including:

Inadequate remedies. Under subdivision (a), administrative remedies
need not be exhausted if the available administrative review procedure or
the relief available through administrative review is insufficient. This
codifies case law. See, e.g., Common Cause v. Board of Supervisors, 49
Cal. 3d 432, 443, 777 P.2d 610, 261 Ca. Rptr. 574 (1989); Endler v.
Schutzbank, 68 Cal. 2d 162, 168, 436 P.2d 297, 65 Cal. Rptr. 297 (1968);
Rosenfield v. Malcolm, 65 Cal. 2d 559, 421 P.2d 697, 55 Cal. Rptr. 505
(1967).

Futility. The exhaustion requirement is excused under subdivision (b)
if it is certain, not merely probable, that the agency would deny the
requested relief. See Ogo Assocs. v. City of Torrance, 37 Cal. App. 3d
830, 112 Cal. Rptr. 761 (1974).
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Irreparable harm. Subdivision () codifies the existing narrow case
law exception to the exhaustion of remedies requirement where
exhaustion would result in irreparable harm disproportionate to the
benefit derived from requiring exhaustion. The standard is drawn from
1981 Model State APA Section 5-107(3), but expands the factors to be
considered to include private as well as public benefit.

Lack of notice. Lack of sufficient or timely notice of the agency
proceeding is an excuse under subdivision (d). See Environmental Law
Fund v. Town of Corte Madera, 49 Cal. App. 3d 105, 113-14, 122 Cal.
Rptr. 282, 286 (1975).

Lack of subject matter jurisdiction. Subdivision (€) recognizes an
exception to the exhaustion requirement where the challenge is to the
agency’s subject matter jurisdiction in the proceeding. See, e.g., County
of Contra Costav. State of California, 177 Cal. App. 3d 62, 73, 222 Cal.
Rptr. 750, 758 (1986).

Constitutional issues. Under subdivision (f) administrative remedies
need not be exhausted for a challenge to a statute, regulation, or
procedure as unconstitutional on its face. See, e.g., Horn v. County of
Ventura, 24 Cal. 3d 605, 611, 596 P.2d 1134, 156 Cal. Rptr. 718 (1979);
Chevrolet Motor Div. v. New Motor Vehicle Bd., 146 Cal. App. 3d 533,
539, 194 Cal. Rptr. 270 (1983). Thereis no exception for achallengeto a
provision as applied, even though phrased in constitutional terms.

§1123.350. Exact issuerule

1123.350. (a) Except as provided in subdivison (b), a
person may not obtain judicial review of an issue that was not
raised before the agency either by the person seeking judicial
review or by another person.

(b) The court may permit judicial review of an issue that
was not raised before the agency if any of the following
conditionsis satisfied:

(1) The agency did not have jurisdiction to grant an
adequate remedy based on a determination of the issue.

(2) The person did not know and was under no duty to
discover, or was under a duty to discover but could not
reasonably have discovered, facts giving rise to the issue.

(3) The agency action subject to judicial review isarule and
the person has not been a party in an adjudicative proceeding
that provided an adequate opportunity to raise the issue.
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(4) The agency action subject to judicial review is a
decision in an adjudicative proceeding and the person was not
adequately notified of the adjudicative proceeding. If a statute
or rule requires the person to maintain an address with the
agency, adequate notice includes notice given to the person at
the address maintained with the agency.

(5 The interests of justice would be served by judicial
resolution of an issue arising from a change in controlling law
occurring after the agency action or from agency action
occurring after the person exhausted the last feasible
opportunity to seek relief from the agency.

Comment. Subdivision (@) of Section 1123.350 codifies the case law
exact issue rule. See, eg., Resource Defense Fund v. Local Agency
Formation Comm'’n, 191 Cal. App. 3d 886, 894, 236 Cal. Rptr. 794, 798
(1987); Codition for Student Action v. City of Fullerton, 153 Cal. App.
3d 1194, 200 Cal. Rptr. 855 (1984); see generally Asimow, Judicial
Review: Sanding and Timing, 27 Cal. L. Revision Comm’ n Reports 229,
259-60 (1997). It limits the issues that may be raised and considered in
the reviewing court to those that were raised before the agency. The
exact issue rule is in a sense a variation of the exhaustion of remedies
requirement — the agency must first have had an opportunity to
determine the issue that is subject to judicial review.

Under subdivision (b) the court may relieve a person of the exact issue
requirement in circumstances that are in effect an elaboration of the
doctrine of exhaustion of administrative remedies. See aso Section
1123.340 & Comment (exceptions to exhaustion of administrative
remedies).

The intent of paragraph (1) of subdivision (b) is to permit the court to
consider an issue that was not raised before the agency if the agency did
not have jurisdiction to grant an adequate remedy based on a
determination of the issue. Examplesinclude: (A) an issue asto the facial
constitutionality of the statute that enables the agency to function to the
extent state law prohibits the agency from passing on the validity of the
statute; (B) an issue as to the amount of compensation due as a result of
an agency’'s breach of contract to the extent state law prohibits the
agency from passing on this type of question.

Paragraph (2) permits a party to raise a new issue in the reviewing
court if the issue arises from newly discovered facts that the party
excusably did not know at the time of the agency proceedings.
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Paragraph (3) permits a party to raise a new issue in the reviewing
court if the challenged agency action is an agency rule and if the person
seeking to raise the new issue in court was not a party in an adjudicative
proceeding which provided an opportunity to raise the issue before the
agency.

Paragraph (4) permits a new issue to be raised in the reviewing court
by a person who was not properly notified of the adjudicative proceeding
which produced the challenged decision. This does not give standing to a
person not otherwise entitled to notice of the adjudicative proceeding.

Paragraph (5) permits a new issue to be raised in the reviewing court if
the interests of justice would be served thereby, and the new issue arises
from a change in controlling law or from agency action after the person
exhausted the last opportunity for seeking relief from the agency. See
Lindeleaf v. Agricultural Labor Relations Bd., 41 Cal. 3d 861, 718 P.2d
106, 226 Cal. Rptr. 119 (1986).

Article 4. Standards of Review

§ 1123.410. Standards of review of agency action

1123.410. Except as otherwise provided by statute, agency
action shall be judicialy reviewed under the standards
provided in this article.

Comment. Section 1123.410 is drawn from 1981 Model State APA
Section 5-116(a)(2). The appropriate review standard of this article to be
applied by the court depends on the issue being considered. For example,
in exercising discretion, an agency may be called upon to interpret a
statute, to determine basic facts, and to make the discretionary decision.
In reviewing this action, the court would use the standard of Section
1123.420 (independent judgment with appropriate deference) in
reviewing the statutory interpretation, the standard of Section 1123.430
(substantial evidence) or 1123.440 (substantial evidence or independent
judgment) in reviewing the determination of facts, and the standard of
Section 1123.450 (abuse of discretion) in reviewing the exercise of
discretion.

The scope of judicia review provided in this article may be qualified
by another statute that establishes review based on different standards
than those in this article. See, e.g., Rev. & Tax. Code 88 5170, 6931-
6937.
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§ 1123.420. Review of agency interpretation of law

1123.420. (a) The standard for judicial review of agency
interpretation of law is the independent judgment of the court,
giving deference to the determination of the agency
appropriate to the circumstances of the agency action.

(b) This section does not apply to interpretation of law by
the Public Employment Relations Board, Agricultural Labor
Relations Board, or Workers Compensation Appeals Board
within the regulatory authority of those agencies.

Comment. Section 1123.420 clarifies and codifies existing case law
onjudicial review of agency interpretation of law.

Subdivision (a) applies the independent judgment test for judicial
review of agency interpretation of law with appropriate deference to the
agency’s determination. Subdivision (a) codifies the case law rule that
the final responsibility to decide legal questions belongs to the courts, not
to administrative agencies. See, e.g., Association of Psychology
Providers v. Rank, 51 Cal. 3d 1, 793 P.2d 2, 270 Cal. Rptr. 796 (1990).
Thisruleis qualified by the requirement that the courts give deference to
the agency’s interpretation appropriate to the circumstances of the
agency action. Factors in determining the deference appropriate include
such matters as (1) whether the agency is interpreting a statute or its own
regulation, (2) whether the agency’s interpretation was contemporaneous
with enactment of the law, (3) whether the agency has been consistent in
its interpretation and the interpretation is long-standing, (4) whether there
has been a reenactment with knowledge of the existing interpretation, (5)
the degree to which the legal text is technical, obscure, or complex and
the agency has interpretive qualifications superior to the court’s, and (6)
the degree to which the interpretation appears to have been carefully
considered by responsible agency officials. See Asimow, The Scope of
Judicial Review of Decisions of California Administrative Agencies, 42
UCLA L. Rev. 1157, 1195-98 (1995). See aso Jones v. Tracy School
Dist., 27 Cal. 3d 99, 108, 611 P.2d 441, 165 Cal. Rptr. 100 (1980) (no
deference for statutory interpretation in internal memo not subject to
notice and hearing process for regulation and written after agency
became amicus curiae in case at bench); Hudgins v. Neiman Marcus
Group, Inc., 34 Ca. App. 4th 1109, 41 Ca. Rptr. 2d 46 (1995)
(deference to contemporaneous interpretation long acquiesced in by
interested persons); Grier v. Kizer, 219 Cal. App. 3d 422, 434, 268 Cal.
Rptr. 244 (1990) (deference to OAL interpretation of statute it enforces);
City of Los Angelesv. Los Olivos Mobile Home Park, 213 Cal. App. 3d
1427, 262 Cal. Rptr. 446 (1989) (no deference for interpretation of city
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ordinance in internal memo not adopted as regulation); Johnston v.
Department of Personnel Admin., 191 Cal. App. 3d 1218, 1226, 236 Cal.
Rptr. 853 (1987) (no deference for interpretation in inter-departmental
communication rather than in formal regulation); California State
Employees Ass n v. State Personnel Bd., 178 Cal. App. 3d 372, 380, 223
Cal. Rptr. 826 (1986) (formal regulation entitled to deference, informal
memo prepared for litigation not entitled to deference).

Under subdivision (a), the question of the appropriate degree of
judicial deference to the agency interpretation of law is treated as “a
continuum with nonreviewability at one end and independent judgment
a the other.” See Western States Petroleum Ass'n v. Superior Court, 9
Cal. 4th 559, 575-76, 888 P.2d 1268, 38 Cal. Rptr. 2d 139, 147-48
(1995). Subdivision (&) is consistent with and continues the substance of
cases saying courts must accept statutory interpretation by an agency
within its expertise unless “clearly erroneous’ as that standard was
applied in Nipper v. California Auto. Assigned Risk Plan, 19 Cal. 3d 35,
45, 560 P.2d 743, 136 Ca. Rptr. 854 (1977) (courts respect
“administrative interpretations of a law and, unless clearly erroneous,
have deemed them significant factors in ascertaining statutory meaning
and purpose’). The “clearly erroneous’ standard was another way of
requiring the courts in exercising independent judgment to give
appropriate deference to the agency’ s interpretation of law. See Bodinson
Mfg. Co. v. Cdifornia Employment Comm’'n, 17 Cal. 2d 321, 325-26,
109 P.2d 935 (1941).

The deference due the agency’s determination does not override the
ultimate authority of the court to substitute its own judgment for that of
the agency under the standard of subdivision (@), especialy when
constitutional questions are involved. See People v. Louis, 42 Ca. 3d
969, 987, 728 P.2d 180, 232 Cal. Rptr. 110 (1986); Cal. Const. art. 1, §
3.5.

Agency interpretation of law under subdivision (a) may include such
guestions as whether agency action, or the statute or regulation on which
it is based, is unconstitutional, whether the agency acted beyond its
jurisdiction, and whether the agency decided all issues requiring
resolution.

Section 1123.420 does not deal with the question of agency application
of law to fact. Thus this title does not affect existing law on this question.
See, eg., S. G. Borello & Sons, Inc. v. Dept. of Indus. Relations, 48 Cal.
3d 341, 349, 769 P.2d 399, 256 Cal. Rptr. 543 (1989); Halaco
Engineering Co. v. South Central Coast Regional Comm'n, 42 Cal. 3d
52, 74-77, 720 P.2d 15, 227 Cal. Rptr. 667 (1986); Asimow, The Scope
of Judicial Review of Decisions of California Administrative Agencies,
42 UCLA L. Rev. 1157, 1213-14 (1995).
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Under subdivision (b), Section 1123.420 does not affect case law
under which legal interpretations by the Public Employment Relations
Board, Agricultural Labor Relations Board, or Workers Compensation
Appeals Board of statutes within their area of expertise have been given
special deference. See, eg., Banning Teachers Assn v. Public
Employment Relations Bd., 44 Cal. 3d 799, 804, 750 P.2d 313, 244 Cal.
Rptr. 671 (1988); Agricultural Labor Relations Bd. v. Superior Court, 16
Cal. 3d 392, 400, 411, 546 P.2d 687, 128 Cal. Rptr. 183 (1976); Judson
Steel Corp. v. Workers' Compensation Appeals Bd., 22 Cal. 3d 658, 668,
586 P.2d 564, 150 Cal. Rptr. 250 (1978); Agricultural Labor Relations
Bd. v. Superior Court, 48 Cal. App. 4th 1489, 56 Ca. Rptr. 2d 409
(1996); United Farm Workers v. Agricultural Labor Relations Bd., 41
Cal. App. 4th 303, 48 Cal. Rptr. 2d 696, 703 (1995).

§ 1123.430. Review of agency factfinding

1123.430. (a) Except as provided in Section 1123.440, the
standard for judicial review of whether agency action is based
on an erroneous determination of fact made or implied by the
agency is whether the agency’ s determination is supported by
substantial evidence in the light of the whole record.

(b) If the factual basis for a decision in a state agency
adjudication includes a determination of the presiding officer
based substantially on the credibility of a witness, the court
shall give great weight to the determination to the extent the
determination identifies the observed demeanor, manner, or
attitude of the witness that supports it.

(c) Notwithstanding any other provision of this section, the
standard for judicial review of a determination of fact made
by an administrative law judge employed by the Office of
Administrative Hearings that is changed by the agency head
is the independent judgment of the court whether the agency’s
determination of that fact is supported by the weight of the
evidence.

Comment. Section 1123.430 supersedes former Section 1094.5(b)-(c)
(abuse of discretion if decision not supported by findings or findings not
supported by evidence).

Subdivision (a) eliminates for state agencies the rule of former Section
1094.5(c), providing for independent judgment review in cases where
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“authorized by law.” The former standard was interpreted to provide for
independent judgment review where a fundamental vested right is
involved. Bixby v. Pierno, 4 Cal. 3d 130, 144, 481 P.2d 242, 93 Cal.
Rptr. 234 (1971); see generally Asimow, The Scope of Judicial Review of
Decisions of California Administrative Agencies, 42 UCLA L. Rev.
1157, 1161-76 (1995).

The substantial evidence test of subdivision (a) is not a toothless
standard which calls for the court merely to rubber stamp an agency’s
finding if there is any evidence to support it: The court must examine the
evidence in the record both supporting and opposing the agency’s
findings. Bixby v. Pierno, supra. If areasonable person could have made
the agency’s findings, the court must sustain them. But if the agency
head comes to a different conclusion about credibility than the
administrative law judge, the substantiality of the evidence supporting
the agency’ s decision is called into question.

Subdivision (b) continues the substance of language formerly found in
Government Code Section 11425.50(b). The requirement that the
presiding officer identify specific evidence of observed demeanor,
manner, or attitude of the witnessin credibility casesisin that section.

Under subdivision (c), independent judgment review of a changed
determination of fact is limited to that fact. All other factual
determinations are reviewed using the standard of subdivision (a) —
substantial evidence in light of the whole record.

§ 1123.440. Review of factfinding in local agency adjudication

1123.440. The standard for judicial review of whether a
decision of a local agency in an adjudicative proceeding is
based on an erroneous determination of fact made or implied
by the agency is:

(@ In cases in which the court is authorized by law to
exercise its independent judgment on the evidence, the
independent judgment of the court whether the determination
Is supported by the weight of the evidence.

(b) In al other cases, whether the determination is
supported by substantial evidence in the light of the whole
record.

Comment. Section 1123.440 continues former Section 1094.5(c) as it
applied to factfinding in local agency adjudication. See Strumsky v. San
Diego County Employees Retirement Ass'n, 11 Cal. 3d 28, 32, 520 P.2d
29, 112 Cal. Rptr. 805 (1974).
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§ 1123.450. Review of agency exercise of discretion

1123.450. The standard for judicial review of whether
agency action is a proper exercise of discretion, including an
agency’s determination under Section 11342.2 of the
Government Code that a regulation is reasonably necessary to
effectuate the purpose of the statute that authorizes the
regulation, is abuse of discretion.

Comment. Section 1123.450 codifies the existing authority of the
court to review agency action that constitutes an exercise of agency
discretion. A court may decline to exercise review of discretionary action
in circumstances where the Legidature so intended or where there are no
standards by which a court can conduct review. Cf. 5 U.S.C. § 701(a)(2)
(federal APA).

Section 1123.450 applies, for example, to a local agency land use
decision as to whether a planned project is consistent with the agency’s
general plan. E.g., Sequoyah Hills Homeowners Ass'n v. City of
Oakland, 23 Cal. App. 4th 704, 717-20, 29 Cal. Rptr. 2d 182, 189-91
(1993); Dore v. County of Ventura, 23 Cal. App. 4th 320, 328-29, 28
Cal. Rptr. 2d 299, 304 (1994). See also Local & Regiona Monitor v.
City of Los Angeles, 16 Cal. App. 4th 630, 648, 20 Cal. Rptr. 2d 228,
239 (1993); No Qil, Inc. v. City of Los Angeles, 196 Cal. App. 3d 223,
243, 242 Cal. Rptr. 37 (1987); Greenebaum v. City of Los Angeles, 153
Cal. App. 3d 391, 400-02, 200 Cal. Rptr. 237 (1984). Examples in the
labor law field include Independent Roofing Contractors v. Department
of Indus. Relations, 23 Cal. App. 4th 345, 28 Cal. Rptr. 2d 550 (1994),
Pipe Trades Dist. Council No. 51 v. Aubry, 41 Cal. App. 4th 1457, 49
Cal. Rptr. 2d 208 (1996), and International Bhd. of Elec. Workers, Local
11 v. Aubry, 41 Ca. App. 4th 1632, 49 Cal. Rptr. 2d 759 (1996), all
concerning agency discretion in making prevailing wage determinations,
and International Bhd. of Elec. Workers, Local 889 v. Department of
Indus. Relations, 42 Cal. App. 4th 861, 50 Cal. Rptr. 2d 1 (1996),
concerning agency discretion in selecting an appropriate bargaining unit
for transit district employees.

Section 1123.450 continues a portion of former Section 1094.5(b)
(prejudicial abuse of discretion). It clarifies the standards for court
determination of abuse of discretion but does not significantly change
existing law. See former Code Civ. Proc. § 1094.5(c) (administrative
mandamus); Gov't Code § 11350(b) (review of regulations). The
reference to an agency determination under Government Code Section
11342.2 that a regulation is reasonably necessary continues existing law.
See Moore v. State Bd. of Accountancy, 2 Cal. 4th 999, 1015, 831 P.2d
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798, 9 Cal. Rptr. 2d 358, 367 (1992); California Ass'n of Psychology
Providers v. Rank, 51 Cal. 3d 1, 11, 793 P.2d 2, 270 Cal. Rptr. 796
(1990).

The standard for reviewing agency discretionary action is whether
there is abuse of discretion. The analysis consists of two elements. First,
to the extent that the discretionary action is based on factua
determinations, the standard of review of those factual determinationsis
provided in Section 1123.430 or, for local agency adjudication, in
Section 1123.440. However, discretionary action such as agency
rulemaking is frequently based on findings of legidative rather than
adjudicative facts. Legidlative facts are general in nature and are
necessary for making law or policy (as opposed to adjudicative facts
which are specific to the conduct of particular parties). Legidative facts
are often scientific, technical, or economic in nature. Often, the
determination of such facts requires specialized expertise and the
factfindings involve guesswork or prophecy. A reviewing court must be
appropriately deferential to agency findings of legidlative fact and should
not demand that such facts be proved with certainty. Nevertheless, a
court can still legitimately review the rationality of legidative factfinding
in light of the evidence in the whole record.

Second, discretionary action is based on a choice or judgment. A court
reviews this choice by asking whether there is abuse of discretion in light
of the record and the reasons stated by the agency. See Section
1123.820(d) (agency must supply reasons when necessary for proper
judicial review). This standard is often encompassed by the terms
“arbitrary” or “capricious.” The court must not substitute its judgment for
that of the agency, but the agency action must be rational. See Asimow,
The Scope of Judicial Review of Decisions of California Administrative
Agencies, 42 UCLA L. Rev. 1157, 1228-29 (1995). Abuse of discretion
is established if it appears from the record viewed as a whole that the
agency action is unreasonable, arbitrary, or capricious. Cf. ABA Section
on Administrative Law, Restatement of Scope of Review Doctrine, 38
Admin. L. Rev. 235 (1986) (grounds for reversal include policy
judgment so unacceptable or reasoning so illogical as to make agency
action arbitrary, or agency’s failure in other respects to use reasoned
decisionmaking).

§ 1123.460. Review of agency procedure

1123.460. The standard for judicial review of the following
issues is the independent judgment of the court, giving
deference to the agency’s determination of appropriate
procedures:
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(@) Whether the agency has engaged in an unlawful
procedure or decisionmaking process, or has failed to follow
prescribed procedure.

(b) Whether the persons taking the agency action were
improperly constituted as a decisionmaking body or subject to
disqualification.

Comment. Section 1123.460 codifies existing law concerning the
independent judgment of the court and the deference due agency
determination of procedures. Cf. 5 U.S.C. § 706(2)(D) (federal APA);
Mathews v. Eldridge, 424 U.S. 319 (1976). Section 1123.460 is drawn
from 1981 Model State APA Section 5-116(c)(5)-(6). It continues a
portion of former Section 1094.5(b) (inquiry of the court extends to
questions whether there has been a fair trial or the agency has not
proceeded in the manner required by law). One example of an agency’s
failure to follow prescribed procedure is the agency’ s failure to act within
the prescribed time upon a matter submitted to the agency.

The degree of deference to be given to the agency’s determination
under Section 1123.460 is for the court to determine. The deference is
not absolute. Ultimately, the court must still use its judgment on the
issue.

Section 1123.460 does not apply to state agency rulemaking. Gov't
Code § 11350.

§1123.470. Burden of persuasion

1123.470. Except as otherwise provided by statute, the
burden of demonstrating the invalidity of agency action or
entitlement to relief is on the party asserting the invalidity or
entitlement to relief.

Comment. Section 1123.470 codifies existing law. See California
Administrative Mandamus 88 4.157, 12.7 (Cal. Cont. Ed. Bar, 2d ed.
1989). It is drawn from 1981 Model State APA Section 5-116(a)(1).

Article 5. Superior Court Jurisdiction and Venue

§1123.510. Superior court jurisdiction

1123.510. (a) Except as otherwise provided by statute,
jurisdiction for judicial review under this chapter is in the
superior court.
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(b) Nothing in this section prevents the Supreme Court or
courts of appeal from exercising origina jurisdiction under
Section 10 of Article VI of the California Constitution.

Comment. Section 1123.510 is drawn from 1981 Model State APA
Section 5-104, dternative A. Under prior law, except where the issues
were of great public importance and had to be resolved promptly or
where otherwise provided by statute, the superior court was the proper
court for administrative mandamus proceedings. See Mooney v. Pickett,
4 Cal. 3d 669, 674-75, 483 P.2d 1231, 94 Ca. Rptr. 279 (1971).
Although the Supreme Court and courts of appeal may exercise origina
mandamus jurisdiction in exceptional circumstances, the superior court is
in a better position to determine questions of fact than is an appellate
tribunal and is therefore the preferred court. Roma Macaroni Factory v.
Giambastiani, 219 Cal. 435, 437, 27 P.2d 371 (1933).

The introductory clause of Section 1123.510(a) recognizes that statutes
applicable to some proceedings provide that judicia review is in the
court of appeal or Supreme Court. See Bus. & Prof. Code § 23090
(Alcoholic Beverage Control Appeals Board and Department of
Alcoholic Beverage Control); Gov't Code 88 3520(c), 3542(c), 3564(c)
(Public Employment Relations Board); Lab. Code 88 1160.8
(Agricultural Labor Relations Board), 5950 (Workers' Compensation
Appeas Board).

§1123.520. Superior court venue

1123.520. (a) Except as otherwise provided by statute, the
proper county for judicial review under this chapter is:

(1) In the case of state agency action, the county where the
cause of action, or some part thereof, arose, or Sacramento
County.

(2) In the case of action of a nongovernmenta entity, the
county where the entity is located.

(3) In cases not governed by paragraph (1) or (2), including
local agency action, the county or counties of jurisdiction of
the agency.

(b) A proceeding under this chapter may be transferred on
the grounds and in the manner provided for transfer of acivil
action under Title 4 (commencing with Section 392) of Part 2.
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Comment. Subdivision (a)(1) of Section 1123.520 continues prior law
for judicia review of state agency action, with the addition of
Sacramento County. See Code Civ. Proc. § 393(1)(b); Cdlifornia
Administrative Mandamus § 8.16, at 269 (Cal. Cont. Ed. Bar, 2d ed.
1989); Duval v. Contractors State License Bd., 125 Cal. App. 2d 532,
271 P.2d 194 (1954). Subdivision (a)(2) continues what appears to have
been existing law for judicial review of action of a nongovernmental
entity. See California Administrative Mandamus, supra, 8 8.16, at 270.

Subdivision (a)(3) is new, but is probably not a substantive change,
since the cause of action is likely to arise in the county of the local
agency’s jurisdiction. In addition to applying to local agencies (defined
in Section 1121.260), subdivision (a)(3) applies to agencies that are
neither state nor local. See, e.g., Gov't Code 8§ 66801 (Tahoe Regional
Planning Agency).

Under subdivision (b), a case filed in the wrong county should not be
dismissed, but should be transferred to the proper county. See Sections
1123.710(a) (applicability of rules of practice for civil actions), 396b. Cf.
Padilla v. Department of Alcoholic Beverage Control, 43 Cal. App. 4th
1151, 51 Cal. Rptr. 2d 133 (1996) (transfer from court lacking
jurisdiction).

The venue rules of Section 1123.520 are subject to a conflicting or
inconsistent statute applicable to a particular entity (Section 1121.110),
such as Business and Professions Code Section 2019 (venue for
proceedings against the Medical Board of California). For venue of
judicial review of a decision of a private hospital board, see Health &
Safety Code § 1339.63(b).

Article 6. Petition for Review; Time Limits

8 1123.610. Petition for review

1123.610. (a) A person seeking judicial review of agency
action may initiate judicial review by filing a petition for
review with the court.

(b) The petition shall name as respondent the agency whose
action is at issue or the agency head by title, and not
individual employees of the agency.

(c) The petitioner shall cause a copy of the petition for
review to be served on the parties in the same manner as
service of asummonsin acivil action.
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Comment. Subdivision (a) of Section 1123.610 supersedes the first
sentence of former Government Code Section 11523.

Subdivison (b) codifies existing practice. See California
Administrative Mandamus 88 6.1-6.3, at 225-27 (Cal. Cont. Ed. Bar, 2d
ed. 1989). Although the petition may name the agency head as a
respondent by title, subdivision (b) makes clear “agency” does not
include individual employees of the agency. See Sections 1121.230
(“agency” defined), 1121.210 (definitions vary as required by the
provision).

Subdivison (c) continues existing practice. See California
Administrative Mandamus, supra, 88 8.48, 9.17, 9.23, at 298-99, 320,
326. Since the petition for review serves the purpose of the aternative
writ of mandamus or naotice of motion under prior law, a summons is not
required. See California Administrative Mandamus, supra, 88 9.8, 9.21,
at 315, 324.

§ 1123.620. Contents of petition for review

1123.620. The petition for review shall state all of the
following:

() The name of the petitioner.

(b) The address and telephone number of the petitioner or, if
the petitioner is represented by an attorney, of the petitioner’s
attorney.

(c) The name and mailing address of the agency whose
action is at issue.

(d) Identification of the agency action at issue, together with
a duplicate copy, summary, or brief description of the agency
action.

(e) ldentification of persons who were parties in any
adjudicative proceedings that led to the agency action.

(f) Facts to demonstrate that the petitioner is entitled to
judicial review.

(9) The reasons why relief should be granted.

(h) A request for relief, specifying the type and extent of
relief requested.

Comment. Section 1123.620 is drawn from 1981 Model State APA
Section 5-109.
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§1123.630. Timefor filing petition for review in adjudication of
agency other than local agency and formal adjudication of local
agency

1123.630. (a) The petition for review of a decision of an
agency, other than a local agency, in an adjudicative
proceeding, and of a decision of a loca agency in a
proceeding under Chapter 5 (commencing with Section
11500) of Part 1 of Division 3 of Title 2 of the Government
Code, shall be filed not later than 30 days after the decision is
effective or after the notice required by subdivision (e) is
delivered, served, or mailed, whichever islater.

(b) For the purpose of this section:

(1) A decision in a proceeding under Chapter 5
(commencing with Section 11500) of Part 1 of Division 3 of
Title 2 of the Government Code is effective at the time
provided in Section 11519 of the Government Code.

(2) In an adjudicative proceeding other than under Chapter
5 (commencing with Section 11500) of Part 1 of Division 3 of
Title 2 of the Government Code, a decision of an agency
other than a local agency is effective 30 days after it is
delivered or mailed to the person to which the decision is
directed, unless any of the following conditions is satisfied:

(A) Reconsideration is ordered within that time pursuant to
express statute or rule.

(B) The agency orders that the decision is effective sooner.

(C) A different effective date is provided by statute or
regulation.

(c) Subject to subdivision (d), the time for filing the petition
for review is extended for a party:

(1) During any period when the party is seeking
reconsideration of the decision pursuant to express statute or
rule.

(2) Until 30 days after the record is delivered to the party if,
within 15 days after the decision is effective, the party makes
awritten request to the agency to prepare all or any part of the
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record, and, within 15 days after being notified of the
estimated fee and cost, pays the fee and cost provided in
Section 1123.910.

(d) In no case shal a petition for review of a decision
described in subdivision (@) be filed later than one hundred
eighty days after the decision is effective.

(e) In addition to any notice of agency action required by
statute, in an adjudicative proceeding described in subdivision
(a), the agency shall in the decision or otherwise give notice
to the parties in substantially the following form: “The last
day to file a petition with a court for review of the decision is
[date] unless another statute provides a longer period or the
time is extended as provided by law.”

Comment. Section 1123.630 provides a limitation period for initiating
judicial review of specified agency adjudicative decisions. See Section
1121.250 (“decision” defined). See also Section 1123.640 (time for filing
petition in other adjudicative proceedings). This preserves the distinction
in existing law between limitation of judicial review of quasi-legidative
and quasi-judicial agency actions. Other types of agency action may be
subject to other limitation periods, or to equitable doctrines such as
laches. The provision in subdivision (c)(2) making the extension of time
during preparation of the record contingent on payment of the fee is
drawn from former Government Code Section 11523. See aso Sections
12-12b (computation of time).

Subdivision (a) supersedes the second sentence of former Government
Code Section 11523 (30 days). It aso unifies review periods formerly
found in various special statutes. See, e.g., Gov't Code § 3542 (Public
Employment Relations Board); Lab. Code 88 1160.8 (Agricultural Labor
Relations Board), 5950 (Workers' Compensation Appeals Board); Veh.
Code § 13559 (Department of Motor Vehicles).

Section 1123.630 does not override specia limitations periods
statutorily preserved for policy reasons, such as for judicia review of an
administratively-issued withholding order for taxes (Code Civ. Proc. §
706.075), notice of deficiency of an assessment due from a producer
under a commodity marketing program (Food & Agric. Code 88
59234.5, 60016), State Personnel Board (Gov't Code 8§ 19630),
Department of Personnel Administration (Gov't Code § 19815.8),
Unemployment Insurance Appeals Board (Unemp. Ins. Code 88 410,
1243), certain driver's license orders (Veh. Code § 14401(a)), or welfare
decisions of the Department of Social Services (Welf. & Inst. Code §
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10962). See Section 1121.110 (conflicting or inconsistent statute
controls). Section 1123.630 does not apply to proceedings under the
Cdlifornia Environmental Quality Act. Pub. Res. Code § 21168(b).

The time within which judicial review must be initiated under
subdivision (&) begins to run on the date the decision is effective. A
decision under the formal hearing procedure of the Administrative
Procedure Act generally is effective 30 days after it becomes final, unless
the agency head makes it effective sooner or stays its effective date. See
Gov't Code § 11519. For specid statutes on the effective date of a
decision, see Educ. Code 88 94323, 94933; Gov't Code § 8670.68;
Headth & Safety Code 88 443.37, 25187, 25514.6, 108900, 111855,
111940, 128775; Ins. Code 8§ 728, 1858.6, 12414.19; Pub. Res. Code §
2774.2; Veh. Code § 13953. Judicia review may only be had of a final
decision. Section 1123.120.

Nothing in this section overrides standard restrictions on application of
statutes of limitations, such as estoppel to plead the statute (see, e.g.,
Ginns v. Savage, 61 Cal. 2d 520, 393 P.2d 689, 39 Ca. Rptr. 377
(1964)), correction of technical defects (see, e.g., United Farm Workers
of Americav. ALRB, 37 Cal. 3d 912, 694 P.2d 138, 210 Cal. Rptr. 453
(1985)), computation of time (see Gov't Code 88 6800-6807), and
application of due process principles to a notice of decision (see, e.g.,
State Farm Fire & Casualty v. Workers' Compensation Appeals Bd., 119
Cal. App. 3d 193, 173 Cdl. Rptr. 778 (1981)).

Subdivision (€) is drawn from former Code of Civil Procedure Section
1094.6(f). See also Unemp. Ins. Code § 410; Veh. Code § 14401(b). An
agency notice that erroneously shows a date that is too soon does not
shorten the period for review, since the substantive rules in Section
1123.630 govern. If the notice erroneously shows a date that is later than
the last day to petition for review and the petition is filed before that later
date, the agency may be estopped to assert that the time has expired. See
Ginnsv. Savage, 61 Cal. 2d 520, 523-25, 393 P.2d 689, 39 Cal. Rptr. 377
(1964).

The introductory clause of subdivision (e) makes clear that notice of
agency action required by other special provisions do not override this
section. Special provisions include those for judicia review of an
administratively-issued withholding order for taxes (Code Civ. Proc. §
706.075), for an assessment due from a producer under a commodity
marketing program (Food & Agric. Code 88 59234.5, 60016), for denial
by a county of disability retirement (Gov’'t Code § 31725), and under the
Cadlifornia Environmental Quality Act (Pub. Res. Code 88 21108 (state
agency), 21152 (local agency)). See Section 1121.110 (conflicting or
inconsistent statute controls).



94 JUDICIAL REVIEW OF AGENCY ACTION [Vol. 27

§1123.640. Timefor filing petition for review in other adjudicative
proceedings

1123.640. (a) The petition for review of a decision in an
adjudicative proceeding, other than a petition governed by
Section 1123.630, shall be filed not later than 90 days after
the decision is announced or after the notice required by
subdivision (d) is delivered, served, or mailed, whichever is
later.

(b) Subject to subdivision (c), the time for filing the petition
for review is extended asto a party:

(1) During any period when the party is seeking
reconsideration of the decision pursuant to express statute,
rule, charter, or ordinance.

(2) Until 30 days after the record is delivered to the party if,
within 15 days after the decision is effective, the party makes
awritten request to the agency to prepare all or any part of the
record, and, within 15 days after being notified of the
estimated fee and cost, pays the fee and cost provided in
Section 1123.910.

(c) In no case shall a petition for review of a decision
described in subdivision (a) be filed later than one hundred
eighty days after the decision is announced or reconsideration
IS rejected, whichever islater.

(d) In addition to any notice of agency action required by
statute, in an adjudicative proceeding described in subdivision
(a), the agency shall in the decision or otherwise give notice
to the parties in substantially the following form: “The last
day to file a petition with a court for review of the decision
may be as early as 90 days after the decision is announced, or
in the case of a decision pursuant to environmental laws, as
early as 30 days after the time begins to run.”

Comment. Section 1123.640 continues the 90-day limitations period
for local agency adjudication in former Section 1094.6(b). The provision
in subdivision (b)(2) making the extension of time during preparation of
the record contingent on payment of the fee and cost is drawn from
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former Government Code Section 11523. See also Sections 12-12b
(computation of time).

Section 1123.640 does not override special limitations periods
applicable to particular proceedings, such as for cancellation by a city or
county of a contract limiting use of agricultural land under the
Williamson Act (Gov't Code 8§ 51286), decision of a local legidative
body adopting or amending a general or specific plan, zoning ordinance,
regulation attached to a specific plan, or development agreement (Gov't
Code 8§ 65009), or a cease and desist order of the San Francisco Bay
Conservation and Development Commission and complaint by BCDC
for administrative civil liability (Gov't Code 88 66639, 66641.7). See
Section 1121.110 (conflicting or inconsistent statute controls). Section
1123.640 does not apply to proceedings under the California
Environmental Quality Act. Pub. Res. Code § 21168(b).

Subdivision (d) is drawn from former Code of Civil Procedure Section
1094.6(f). For an example of a 30-day period under environmental laws,
see Gov't Code 88 66639, 66641.7. See aso the Comment to the paralel
provision in Section 1123.630.

Article 7. Review Procedure

§ 1123.710. Applicability of rules of practice for civil actions

1123.710. (a) Except as otherwise provided in this title or
by rules of court adopted by the Judicial Council not
inconsistent with this title, Part 2 (commencing with Section
307) appliesto proceedings under thistitle.

(b) The following provisions of Part 2 (commencing with
Section 307) do not apply to a proceeding under thistitle:

(1) Section 426.30.

(2) Subdivision (@) of Section 1013.

(c) A party may obtain discovery in a proceeding under this
title only of the following:

(1) Matters reasonably calculated to lead to the discovery of
evidence admissible under Section 1123.850.

(2) Matters in possession of the agency for the purpose of
determining the accuracy of the affidavit of the agency
official who compiled the administrative record for judicial
review.
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Comment. Subdivision (a) of Section 1123.710 continues the effect of
Section 1109 in proceedings under this title. For example, under Section
632, upon the request of any party appearing at the trial, the court shall
issue a statement of decision explaining the factual and legal basis for its
decision as to each of the principal controverted issues at trial. See
Delany v. Toomey, 111 Cal. App. 2d 570, 571-72, 245 P.2d 26 (1952).

Under subdivision (b)(1), the compulsory cross-complaint provisions
of Section 426.30 do not apply to judicial review under thistitle.

Subdivision (b)(2) provides that the provisions of Section 1013(a) for
extension of time when notice is mailed do not apply to judicia review
under this title. This continues prior law for judicial review of local
agency action under former Section 1094.6. Tielsch v. City of Anaheim,
160 Cal. App. 3d 576, 206 Cal. Rptr. 740 (1984). Prior law was unclear
whether Section 1013(a) applied to judicia review of state agency
proceedings under former Section 1094.5. See California Administrative
Mandamus 8§ 7.4, at 242 (Cal. Cont. Ed. Bar, 2d ed. 1989). For statutes
providing that Section 1013 does apply, see Lab. Code § 98.2; Veh. Code
§ 40230. These statutes prevail over Section 1123.710(b)(2). See Section
1121.110 (conflicting or inconsistent statute controls).

Subdivision (c)(1) codifies City of Fairfield v. Superior Court, 14 Cal.
3d 768, 774-75, 537 P.2d 375, 122 Cal. Rptr. 543 (1975). The affidavit
referred to in subdivision (c)(2) is provided for in Section 1123.820.

§ 1123.720. Stay of agency action

1123.720. (a) The filing of a petition for review under this
title does not of itself stay or suspend the operation of any
agency action.

(b) Subject to subdivision (g), on application of the
petitioner, the reviewing court may grant a stay of the agency
action pending the judgment of the court if it finds that al of
the following conditions are satisfied:

(1) The petitioner is likely to prevail ultimately on the
merits.

(2) Without a stay the petitioner will suffer irreparable
injury.

(3) The grant of a stay to the petitioner will not cause
substantial harm to others.

(4) The grant of astay to the petitioner will not substantially
threaten the public health, safety, or welfare.
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(c) The application for a stay shall be accompanied by proof
of service of a copy of the application on the agency. Service
shall be made in the same manner as service of a summonsin
acivil action.

(d) The court may condition a stay on appropriate terms,
including the giving of security for the protection of parties or
others.

(e) If an appedl is taken from a denia of relief by the
superior court, the agency action shall not be further stayed
except on order of the court to which the appeal is taken.
However, in cases where a stay is in effect at the time of
filing the notice of appeal, the stay is continued by operation
of law for aperiod of 20 days after the filing of the notice.

(f) Except as provided by statute, if an appeal is taken from
a granting of relief by the superior court, the agency action is
stayed pending the determination of the appea unless the
court to which the appea is taken orders otherwise.
Notwithstanding Section 916, the court to which the appeal is
taken may direct that the appeal shall not stay the granting of
relief by the superior court.

(9) No stay may be granted to prevent or enjoin the state or
an officer of the state from collecting a tax.

Comment. Section 1123.720 is drawn from 1981 Model State APA
Section 5-111, and supersedes former Section 1094.5(g)-(h).

Subdivision (b)(1) generalizes the requirement of former Section
1094.5(h)(1) that a stay may not be granted unless the petitioner is likely
to prevail on the merits. The former provision applied only to a decision
of a licensed hospital or state agency made after a hearing under the
formal hearing provisions of the Administrative Procedure Act.

Subdivision (b)(1) requires more than a conclusion that a possible
viable defense exists. The court must make a preliminary assessment of
the merits of the judicia review proceeding and conclude that the
petitioner is likely to obtain relief in that proceeding. Medical Bd. of
California v. Superior Court, 227 Cal. App. 3d 1458, 1461, 278 Cal.
Rptr. 247 (1991); Board of Medical Quality Assurance v. Superior Court,
114 Cal. App. 3d 272, 276, 170 Cal. Rptr. 468 (1980).
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Subdivision (c) continues a portion of the second sentence and all of
the third sentence of former Section 1094.5(g), and a portion of the
second sentence and al of the third sentence of former Section
1094.5(h)(2).

Subdivision (d) codifies case law. See Venice Canals Resident Home
Owners Ass'nv. Superior Court, 72 Cal. App. 3d 675, 140 Cal. Rptr. 361
(2977) (stay conditioned on posting bond).

Subdivision (€) continues the fourth and fifth sentences of former
Section 1094.5(g) and the first and second sentences of former Section
1094.5(h)(3).

The first sentence of subdivision (f) continues the sixth sentence of
former Section 1094.5(g) and the third sentence of former Section
1094.5(h)(3). The introductory clause of the first sentence recognizes that
statutes may provide special stay rules for particular proceedings. See,
e.g., Section 1110a (proceedings concerning irrigation water). The
second sentence of subdivision (f) is drawn from Section 1110b, and
replaces Section 1110b for judicial review proceedings under thistitle.

Subdivision (g) recognizes that the California Constitution provides
that no legal or equitable process shall issue against the state or any
officer of the state to prevent or enjoin the collection of any tax. Cal.
Const. art. X111, § 32.

A decison in a formal adjudicative proceeding under the
Administrative Procedure Act may also be stayed by the agency. Gov't
Code § 11519(b).

§1123.730. Type of relief

1123.730. (a) Subject to subdivision (c), the court may grant
appropriate relief justified by the general set of facts alleged
in the petition for review, whether mandatory, injunctive, or
declaratory, preliminary or final, temporary or permanent,
equitable or legal. In granting relief, the court may order
agency action required by law, order agency exercise of
discretion required by law, set aside or modify agency action,
enjoin or stay the effectiveness of agency action, remand the
matter for further proceedings, render a declaratory judgment,
or take any other action that is authorized and appropriate.
The court may grant necessary ancillary relief to redress the
effects of official action wrongfully taken or withheld.
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(b) The court may award damages or compensation, subject
to any of the following that are applicable:

(1) Division 3.6 (commencing with Section 810) of the
Government Code.

(2) The procedure for a claim against a local agency
prescribed in a charter, ordinance, or regulation adopted
pursuant to Section 935 of the Government Code.

(3) Other express statute.

(c) In reviewing a decision in a proceeding in a state agency
adjudication subject to Chapter 4.5 (commencing with
Section 11400) of Part 1 of Divison 3 of Title 2 of the
Government Code, the court shall enter judgment either
commanding the agency to set aside the decision or denying
relief. If the judgment commands that the decision be set
aside, the court may order reconsideration of the case in light
of the court’ s opinion and judgment and may order the agency
to take further action that is specially enjoined upon it by law.

(d) The court may award attorney’s fees or witness fees
only to the extent expressly authorized by statute.

(e) If the court sets aside or modifies agency action or
remands the matter for further proceedings, the court may
make any interlocutory order necessary to preserve the
interests of the parties and the public pending further
proceedings or agency action.

Comment. Section 1123.730 is drawn from 1981 Model State APA
Section 5-117, and supersedes former Section 1094.5(f). Section
1123.730 makes clear that the single form of action established by
Sections 1121.120 and 1123.610 encompasses any appropriate type of
relief, with the exceptionsindicated.

Subdivision (b) continues the effect of Code of Civil Procedure
Section 1095 permitting the court to award damages in an appropriate
case. Under subdivision (b), the court may award damages or
compensation subject to the Tort Claims Act, if applicable. The claim
presentation requirements of the Tort Claims Act do not apply, for
example, to a claim against a local public entity for earned salary or

wages. Gov't Code 8§ 905(c). See also Snipesv. City of Bakersfield, 145
Cal. App. 3d 861, 193 Cal. Rptr. 760 (1983) (claims requirements of Tort
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Claims Act do not apply to actions under Fair Employment and Housing
Act); O'Hagan v. Board of Zoning Adjustment, 38 Cal. App. 3d 722,
729, 113 Cal. Rptr. 501, 506 (1974) (claim for damages for revocation of
use permit subject to Tort Claims Act); Eureka Teacher’'s Ass nv. Board
of Educ., 202 Cal. App. 3d 469, 475-76, 247 Cal. Rptr. 790 (1988)
(action seeking damages incidental to extraordinary relief not subject to
claims requirements of Tort Claims Act); Loehr v. Ventura County
Community College Dist., 147 Cal. App. 3d 1071, 1081, 195 Cal. Rptr.
576 (1983) (action primarily for money damages seeking extraordinary
relief incidental to damages is subject to claims requirements of Tort
Claims Act). Nothing in Section 1123.730 authorizes the court to
interfere with a valid exercise of agency discretion or to direct an agency
how to exercise its discretion. Section 1121.140.

Subdivision (c) continues the first sentence and first portion of the
second sentence of former Section 1094.5(f). Subdivision (c) applies to
state agency adjudications subject to Government Code Sections 11400-
11470.50. These provisions apply to all state agency adjudications unless
specificaly excepted. Gov't Code § 11410.20 (operative July 1, 1997)
and Comment.

For statutes authorizing an award of attorney’s fees, see Sections
1028.5, 1123.950. See also Gov't Code 88 68092.5 (expert witness fees),
68093 (mileage and fees in civil cases in superior court), 68096.1-
68097.10 (witness fees of public officers and employees). Cf. Gov't
Code § 11450.40 (fees for witness appearing in APA proceeding
pursuant to subpoena) (operative July 1, 1997).

§1123.740. Jury trial
1123.740. All proceedings shall be heard by the court sitting
without ajury.

Comment. Section 1123.740 continues a portion of the first sentence
of former Section 1094.5(a) and generalizesit to apply to al proceedings
under thistitle.

Article 8. Record for Judicial Review

§ 1123.810. Administrative record exclusive basisfor judicial review

1123.810. (a) Except as provided in Section 1123.850 or as
otherwise provided by statute, the administrative record is the
exclusive basis for judicial review of agency action if both of
the following requirements are satisfied:
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(1) The agency gave interested persons notice and an
opportunity to submit oral or written comment.

(2) The agency maintained a record or file of its
proceedings.

(b) If the requirements of subdivision (a) are not satisfied,
the court may either receive evidence itself or remand to the
agency to do so.

Comment. Section 1123.810 codifies existing practice. See, eg.,
Beverly Hills Fed. Sav. & Loan Ass'n v. Superior Court, 259 Cal. App.
2d 306, 324, 66 Cal. Rptr. 183, 192 (1968). For authority to augment the
administrative record for judicia review, see Section 1123.850 (new
evidence on judicial review).

The closed record rule of subdivision (a) is limited to cases where the
agency gave notice and an opportunity to submit oral or written
comment, and maintained a record or file of its proceedings. These
requirements will generally be satisfied in most administrative
adjudication and quasi-legislative action. In other cases, subdivision (b)
makes clear the court may either receive evidence itself or may remand
to the agency to receive the evidence. This will apply to most ministerial
and informal action. These rules are generally consistent with Western
States Petroleum Ass'n v. Superior Court, 9 Cal. 4th 559, 888 P.2d 1268,
38 Cal. Rptr. 2d 139 (1995).

If the closed record requirement of Section 1123.810(a) applies, the
court till has some discretion to remand to the agency. See Section
1123.850(c).

8 1123.820. Contents of administrativerecord

1123.820. () Except as provided in subdivision (b), the
administrative record for judicial review of agency action
consists of al of the following:

(1) Any agency documents expressing the agency action.

(2) Other documents identified by the agency as having
been considered by it before its action and used as a basis for
its action.

(3) All material submitted to the agency in connection with
the agency action.

(4) A transcript of any hearing, if one was maintained, or
minutes of the proceeding. In case of electronic reporting of
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proceedings, the transcript or a copy of the electronic
reporting shall be part of the administrative record in
accordance with the rules applicable to the record on appeal
injudicial proceedings.

(5) Any other material described by statute as the
administrative record for the type of agency action at issue.

(6) An affidavit of the agency official who has compiled the
administrative record for judicial review specifying the date
on which the record was closed and that the record is
complete.

(7) Any other matter expressly prescribed for inclusion in
the administrative record by rules of court adopted by the
Judicial Council.

(b) The administrative record for judicial review of
rulemaking under Chapter 3.5 (commencing with Section
11340) of Part 1 of Division 3 of Title 2 of the Government
Code is the file of the rulemaking proceeding prescribed by
Section 11347.3 of the Government Code.

(c) By stipulation of al parties to judicia review
proceedings, the administrative record for judicial review may
be shortened, summarized, or organized, or may be an agreed
or settled statement of the parties, in accordance with the
rules applicable to the record on appea in judicia
proceedings.

(d) If an explanation of reasons for the agency action is not
otherwise included in the administrative record, the court may
require the agency to add to the administrative record for
judicial review a brief explanation of the reasons for the
agency action to the extent necessary for proper judicial
review.

Comment. Section 1123.820 is drawn from 1981 Model State APA
Section 5-115(a), (d), (f)-(g). For authority to augment the administrative
record for judicial review, see Section 1123.850 (new evidence on
judicial review). The administrative record for judicial review is related
but not necessarily identical to the record of agency proceedings that is
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prepared and maintained by the agency. The administrative record for
judicial review specified in this section is subject to the provisions of this
section on shortening, summarizing, or organizing the record, or stipula-
tion to an agreed or settled statement of the parties. Subdivision (c).

Subdivision (a) supersedes the seventh sentence of former Government
Code Section 11523 (judicia review of formal adjudicative proceedings
under Administrative Procedure Act). In the case of an adjudicative
proceeding, the record will include the final decision and al notices and
orders issued by the agency (subdivision (a)(1)), any proposed decision
by an administrative law judge (subdivision (a)(2)), the pleadings, the
exhibits admitted or rejected, and the written evidence and any other
papersin the case (subdivision (a)(3)), and atranscript of all proceedings
(subdivision (a)(4)).

Treatment of the record in the case of electronic reporting of
proceedings in subdivision (a)(4) is derived from Rule 980.5 of the
Cadlifornia Rules of Court (electronic recording as official record of
proceedings).

The affidavit requirement in subdivision (a)(6) may be satisfied by a
declaration under penalty of perjury. Section 2015.5.

Subdivision (d) supersedes the case law requirement of Topanga Ass'n
for a Scenic Community v. County of Los Angeles, 11 Cal. 3d 506, 522
P.2d 12, 113 Cal. Rptr. 836 (1974), that adjudicative decisions reviewed
under former Section 1094.5 be explained, and extends it to other agency
action such as rulemaking and discretionary action. The court should not
require an explanation of the agency action if it is not necessary for
proper judicial review, for example if the explanation is obvious. A
decision in an adjudicative proceeding under the Administrative
Procedure Act must include a statement of the factual and legal basis for
the decision. Gov't Code § 11425.50 (operative July 1, 1997).

If there is an issue of completeness of the administrative record, the
court may permit limited discovery of the agency file for the purpose of
determining the accuracy of the affidavit of completeness. See Section
1123.710(c) (discovery in judicial review proceeding). A party is not
entitled to discovery of material in the agency file that is privileged. See,
e.g., Gov't Code § 6254 (exemptions from California Public Records
Act). Moreover, the administrative record reflects the actual documents
that are the basis of the agency action. Except as provided in subdivision
(d), the agency cannot be ordered to prepare a document that does not
exist, such as a summary of an oral ex parte contact in a case where the
contact is permissible and no other documentation requirement exists. If
judicial review reveals that the agency action is not supported by the
record, the court may grant appropriate relief, including setting aside,
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modifying, enjoining, or staying the agency action, or remanding for
further proceedings. Section 1123.730.

§ 1123.830. Preparation of record

1123.830. (@) On request of the petitioner for the
administrative record for judicial review of agency action:

(1) If the agency action is a decision in an adjudicative
proceeding required to be conducted by an administrative law
judge employed by the Office of Administrative Hearings, the
administrative record shall be prepared by the Office of
Administrative Hearings.

(2) If the agency action is other than that described in
paragraph (1), the administrative record shall be prepared by
the agency.

(b) Except as otherwise provided by statute, the
administrative record shall be delivered to the petitioner as
follows:

(1) Within 30 days after the request and payment of the fee
provided in Section 1123.910 in an adjudicative proceeding
involving an evidentiary hearing of 10 days or less.

(2) Within 60 days after the request and payment of the fee
provided in Section 1123.910 in a nonadjudicative
proceeding, or in an adjudicative proceeding involving an
evidentiary hearing of more than 10 days.

(c) For good cause shown, the time limits provided in
subdivision (b) may be extended by either or both of the
following:

(1) By the court for a reasonable period.

(2) By the agency for a period not exceeding 190 days after
the request and payment of the fee and cost provided in
Section 1123.910. This paragraph does not apply to review of
an adjudicative proceeding under Chapter 5 (commencing
with Section 11500) of Part 1 of Division 3 of Title 2 of the
Government Code.
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(d) If the agency fails timely to deliver the record, the court
may order the agency to deliver the record, and may impose
sanctions and grant other appropriate relief for falure to
comply with any such order.

Comment. Section 1123.830 supersedes the fourth sentence of former
Government Code Section 11523 and the first sentence of subdivision ()
of former Code of Civil Procedure Section 1094.6. Under former Section
11523, in judicia review of proceedings under the Administrative
Procedure Act, the record was to be prepared either by the Office of
Administrative Hearings or by the agency. However, in practice the
record was prepared by the Office of Administrative Hearings, consistent
with subdivision (a)(1). The provision in subdivision (b) making the
agency’ s duty to prepare and deliver the record contingent on payment of
the fee is drawn from former Government Code Section 11523.

Although Section 1123.830 requires the Office of Administrative
Hearings or the agency to prepare the record, the burden is on the
petitioner attacking the administrative decision to show entitlement to
judicial relief, so it is petitioner's responsibility to make the
administrative record available to the court. Foster v. Civil Serv.
Comm’'n, 142 Cal. App. 3d 444, 453, 190 Cal. Rptr. 893, 899 (1983).
However, this does not authorize use of an unofficial record for judicial
review.

Although subdivision (@) requires the agency to prepare the record on
reguest of the petitioner for review, in state agency rulemaking under the
Administrative Procedure Act, the file is already complete at the time of
review. See Gov’t Code § 11347.3.

The introductory clause of subdivision (b) recognizes that some
statutes prescribe the time to prepare the record in particular proceedings.
See, eg., Gov't Code § 3564 (10-day limit for Public Employment
Relations Board).

§ 1123.840. Disposal of administrative record

1123.840. Any administrative record received for filing by
the clerk of the court may be disposed of as provided in
Sections 1952, 1952.2, and 1952.3.

Comment. Section 1123.840 continues former Section 1094.5(i)
without change. Rulemaking records should be carefully safeguarded by

the agency. Concerning retention of rulemaking records by the Secretary
of State, see Gov’'t Code 88 11347.3, 12223.5, 14755.
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§1123.850. New evidence on judicial review

1123.850. (a) If the court finds that there is relevant
evidence that, in the exercise of reasonable diligence, could
not have been produced or that was improperly excluded in
the agency proceedings, it may enter judgment remanding the
case for reconsideration in the light of that evidence. Except
as provided in this section, the court shall not admit the
evidence on judicial review without remanding the case.

(b) The court may receive evidence described in subdivision
(@) without remanding the case in any of the following
circumstances:

(1) The evidence relates to the validity of the agency action
and is needed to decide (i) improper constitution as a
decisonmaking body, or grounds for disqualification, of
those taking the agency action, or (ii) unlawfulness of
procedure or of decisionmaking process.

(2) The agency action is a decision in an adjudicative
proceeding and the evidence relates to an issue for which the
standard of review is the independent judgment of the court.

(c) Whether or not the evidence is described in subdivision
(@), the court may receive evidence in addition to that
contained in the administrative record for judicia review
without remanding the case if no hearing was held by the
agency, and the court finds that remand to the agency would
be unlikely to result in a better record for review and the
interests of economy and efficiency would be served by
receiving the evidence itself. This subdivision does not apply
tojudicia review of rulemaking.

(d) If jurisdiction for judicia review is in the Supreme
Court or court of appeal and the court is to receive evidence
pursuant to this section, the court shall appoint a referee,
master, or trial court judge for this purpose, having due regard
for the convenience of the parties.
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(e) Nothing in this section precludes the court from taking
judicial notice of a decision designated by the agency as a
precedent decision pursuant to Section 11425.60 of the
Government Code.

Comment. Subdivision (a) of Section 1123.850 supersedes former
Section 1094.5(e), which permitted the court to admit evidence without
remanding the case in cases in which the court was authorized by law to
exercise its independent judgment on the evidence. Under this section
and Section 1123.810, the court is limited to evidence in the
administrative record except under subdivision (b). The provision in
subdivision (@) permitting new evidence that could not in the exercise of
reasonable diligence have been produced in the administrative
proceeding should be narrowly construed. Such evidence is admissible
only in rare instances. See Western States Petroleum Ass'n v. Superior
Court, 9 Cal. 4th 559, 578, 888 P.2d 1268, 1278, 38 Cal. Rptr. 2d 139,
149 (1995). For rulemaking, no evidence is admissible that was not in
existence at the time of the agency proceeding. Gov't Code § 11350
(state agency rulemaking under the Administrative Procedure Act);
Western States Petroleum Ass'n v. Superior Court, supra (quasi-
legislative action generally).

Subdivision (b)(1) is drawn from 1981 Model State APA Section 5-
114(a)(1)-(2). Evidence may be received only if it is likely to contribute
to the court’ s determination of the validity of agency action under one or
more of the standards set forth in Sections 1123.410-1123.460.

Subdivision (b)(2) appliesto judicial review of agency interpretation of
law under Section 1123.420, and to factfinding in local agency
proceedings to which the independent judgment standard applies under
Section 1123.440. Admission of evidence under this provision is
discretionary with the court.

As used in subdivision (c), “hearing” includes both informal and
formal hearings.

Subdivision (d) is drawn from 1981 Model State APA Section 5-
104(c), alternative B. Statutes that provide for judicia review in the court
of appeal or Supreme Court are: Bus. & Prof. Code § 23090 (Alcoholic
Beverage Control Appeals Board and Department of Alcoholic Beverage
Control); Gov’'t Code 88 3520(c), 3542(c), 3564(c) (Public Employment
Relations Board); Lab. Code 88 1160.8 (Agricultural Labor Relations
Board), 5950 (Workers Compensation Appeals Board).

Section 1123.850 deals only with admissibility of new evidence on
issues involved in the agency proceeding. It does not limit evidence on
issues unigue to judicial review, such as petitioner’s standing or capacity,
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or affirmative defenses such as laches for unreasonable delay in seeking
judicial review. For standing rules, see Sections 1123.210-1123.250.

Section 1123.850 does not address the question of whether the
evidence must have been in existence at the time of the agency
proceeding. For state agency rulemaking, this is governed by
Government Code Section 11350. For other action, it is governed by case
law. See, e.g., Western States Petroleum Ass'n v. Superior Court, 9 Cal.
4th 559, 578, 888 P.2d 1268, 1278, 38 Cal. Rptr. 2d 139, 149 (1995)
(quasi-legidlative action); Elizabeth D. v. Zolin, 21 Cal. App. 4th 347,
356-57, 25 Ca. Rptr. 2d 852, 856-57 (1993) (administrative
adjudication); Toyota of Visdlia, Inc. v. New Motor Vehicle Bd., 188
Cal. App. 3d 872, 881-82, 233 Cal. Rptr. 708 (1987) (same); Windigo
Mills v. Unemployment Ins. Appeals Bd., 92 Cal. App. 3d 586, 596-97,
155 Cal. Rptr. 63 (1979) (same).

Subdivision (€) makes clear this section does not prevent the court
from taking judicial notice of a precedent decision. See Evid. Code §
452.

For a special rule requiring the court to consider all relevant evidence,
see Water Code 8 1813. This special rule prevails over Section 1123.850.
See Section 1121.120 (conflicting or inconsistent statute controls).

Article 9. Costs and Fees

§1123.910. Feefor transcript and preparation and certification of
record

1123.910. The agency preparing the administrative record
for judicia review shall charge the petitioner the fee provided
in Section 69950 of the Government Code for the transcript,
if any, and the reasonable cost of preparation of other portions
of the record and certification of the record.

Comment. Section 1123.910 continues the substance of a portion of
the fourth sentence of former Section 11523 of the Government Code,
the third sentence of subdivision (a) of former Code of Civil Procedure
Section 1094.5, and the second sentence of subdivision (c) of former
Code of Civil Procedure Section 1094.6.

§1123.920. Recovery of costs of suit

1123.920. Except as otherwise provided by rules of court
adopted by the Judicial Council, the prevailing party is
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entitled to recover the following costs of suit borne by the
party:

(a) The cost of preparing the transcript, if any.

(b) The cost of compiling and certifying the record.

(c) Any filing fee.

(d) Feesfor service of documents on the other parties.

Comment. Section 1123.920 supersedes the sixth sentence of
subdivision (&) of former Section 1094.5, and the fifth and tenth
sentences of former Section 11523 of the Government Code. Section
1123.920 generalizes these provisions to apply to all proceedings for
judicial review of agency action. See also Bus. & Prof. Code § 125.3
(recovery of costs of investigation and enforcement in a disciplinary
proceeding by a board in the Department of Consumer Affairs or the
Osteopathic Medical Board).

§1123.930. No renewal or reinstatement of license on failureto pay
costs

1123.930. No license of a petitioner for judicial review of a
decision in an adjudicative proceeding under Chapter 5
(commencing with Section 11500) of Part 1 of Division 3 of
Title 2 of the Government Code shall be renewed or
reinstated if the petitioner failsto pay all of the costs required
under Section 1123.920.

Comment. Section 1123.930 continues the substance of a portion of
the sixth sentence of former Section 11523 of the Government Code.

§ 1123.940. Proceedings in forma pauperis

1123.940. Notwithstanding any other provision of this
article, if the petitioner has proceeded pursuant to Section
68511.3 of the Government Code and the rules of court
implementing that section and if the transcript is necessary to
a proper review of an adjudicative proceeding, the cost of
preparing the transcript shall be borne by the agency.

Comment. Section 1123.940 continues the substance of the fourth
sentence of subdivision (a) of former Section 1094.5 (proceedings in
forma pauperis).
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§1123.950. Attorney feesin action to review administrative
proceeding

1123.950. (a) If it is shown that an agency decision under
state law was the result of arbitrary or capricious action or
conduct by an agency or officer in an official capacity, the
petitioner if the petitioner prevails on judicial review may
collect reasonable attorney’s fees, computed at one hundred
dollars ($100) per hour, but not to exceed seven thousand five
hundred dollars ($7,500), where the petitioner is personally
obligated to pay the fees, from the agency, in addition to any
other relief granted or other costs awarded.

(b) This section is ancillary only, and does not create a new
cause of action.

(c) Refusal by an agency or officer to admit liability
pursuant to a contract of insurance is not arbitrary or
capricious action or conduct within the meaning of this
section.

(d) This section does not apply to judicial review of actions
of the State Board of Control or of a private hospital board.

Comment. Section 1123.950 continues former Government Code
Section 800. See aso Sections 1121.230 (“agency” defined), 1121.250
(“decision” defined).
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SELECTED CONFORMING REVISIONS

STATE BAR COURT

Bus. & Prof. Code § 6089 (added). I napplicability of Code of Civil
Procedure

6089. Title 2 (commencing with Section 1120) of Part 3 of
the Code of Civil Procedure does not apply to judicial review
of proceedings of the State Bar Court.

Comment. Section 6089 makes clear the judicial review provisionsin
the Code of Civil Procedure do not apply to the State Bar Court.

ALCOHOLIC BEVERAGE CONTROL APPEALS BOARD

Bus. & Prof. Code § 23090 (amended). Jurisdiction
23090. Any person affected by a final order of the board,

including the department, may, within the time limit specified

in-this-section,apply-to petition the Supreme Court or to the
court of appeal for the appellate district in which the

proceeding arose, for awrliﬁef jud|C|aI revlew of such the
f|na| order. 3| ] 2

Comment. Section 23090 is amended to change the application for a
writ of review to a petition for judicial review, consistent with Code of
Civil Procedure Section 1123.610, and to delete the 30-day time limit
formerly prescribed in this section. Under Code of Civil Procedure
Section 1123.630, the petition for review must be filed not later than 30
days after the decision is effective. A decision is effective 30 days after it
is delivered or mailed to the respondent, unless the agency orders that it
shall become effective sooner. Gov’'t Code § 11519.

Bus. & Prof. Code § 23090.1 (repealed). Writ of review
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Comment. Section 23090.1 is repealed because it is superseded by the
judicial review provisions of the Code of Civil Procedure. See Section
23090.4. The provision in the first sentence for the return of the writ of
review is superseded by Code of Civil Procedure Section 1123.710
(applicability of rules of practice for civil actions). The provision in the
first sentence for the record of the department is superseded by Code of
Civil Procedure Section 1123.820 (contents of administrative record).
The second sentence is superseded by Code of Civil Procedure Sections
1123.810 (administrative record exclusive basis for judicial review) and
1123.850 (new evidence on judicial review).

Bus. & Prof. Code § 23090.2 (repealed). Scope of review

J 1C
[ A"

Comment. Subdivisions (a) through (d) of former Section 23090.2 are
superseded by Code of Civil Procedure Sections 1123.410-1123.460 and
1123.160. Subdivision (e) is superseded by Code of Civil Procedure
Section 1123.850. The last sentence is superseded by Code of Civil
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Procedure Sections 1123.420 (interpretation of law), 1123.430
(factfinding), 1123.810 (administrative record exclusive basis for judicial
review), and 1123.850 (new evidence on judicia review). Nothing in the
Code of Civil Procedure or in this article permits the court to hold atrial
de novo.

Bus. & Prof. Code § 23090.3 (amended). Right to appear in judicial
review proceeding

partles to a Jud|C|aI review proceeding are the board, the
department, and each party to the action or proceedl ng before

whose interest is adverse to the person seeking Jud|C|aI
review.

Comment. Section 23090.3 is largely superseded by the judicia
review provisions of the Code of Civil Procedure. See Section 23090.4.
The first sentence is superseded by Code of Civil Procedure Section
1123.430 (review of agency factfinding). The second sentence is
superseded by Code of Civil Procedure Section 1123.420 (interpretation
of law). The fourth sentence is superseded by Code of Civil Procedure
Section 1123.730 (type of relief).

Bus. & Prof. Code § 23090.4 (amended). Judicial review

23090 4 Ihepmwsen&ehthe@edee#@nwmeedwe
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be under Title 2 (commencing with Section 1120) of Part 3 of
the Code of Civil Procedure.

Comment. Section 23090.4 is amended to delete the first sentence,
and to replace it with a reference to the judicia review provisions of the
Code of Civil Procedure. Special provisions of this article prevail over
general provisions of the Code of Civil Procedure governing judicial
review. See Code Civ. Proc. § 1121.110 (conflicting or inconsistent
statute controls). Copies of pleadingsin judicia review proceedings must
be served on the parties. See Code Civ. Proc. 88 1123.610 (petition for
review), 1123.710 (applicability of rules of practice for civil actions).

Bus. & Prof. Code § 23090.5 (amended). Courts having jurisdiction

23090.5. No court of this state, except the Supreme Court
and the courts of appeal to the extent specified in this article,
shall have jurisdiction to review, affirm, reverse, correct, or
annul any order, rule, or decision of the department or to
suspend, stay, or delay the operation or execution thereof, or
to restrain, enjoin, or interfere with the department in the
performance of its dutm&bubawm%e#manda&&smuﬁh%#em

Comment. Section 23090.5 is amended to delete the former reference
to awrit of mandate. The writ of mandate has been replaced by a petition
for review. See Section 23090.4; Code Civ. Proc. § 1123.610 (petition
for review). But cf. Code Civ. Proc. § 1123.510(b) (original jurisdiction
of Supreme Court or courts of appeal under California Constitution not
affected).

Bus. & Prof. Code § 23090.6 (repealed). Stay of order

Comment. Former Section 23090.6 is superseded by Code of Civil
Procedure Section 1123.720 (stays). See Section 23090.4.



1997] CONFORMING REVISIONS 115

Bus. & Prof. Code § 23090.7 (amended). Effectiveness of order

23090.7. No Except for the purpose of Section 1123.630 of
the Code of Civil Procedure, no decision of the department
which has been appealed to the board and no final order of the
board shall become effective during the period in which
application a petition for review may be made for-a writ-of

aw. e | . .

Comment. Section 23090.7 is amended to add the “except” clause.

Section 23090.7 is also amended to recognize that judicial review under

the Code of Civil Procedure has been substituted for a writ of review
under this article. See Section 23090.4.

TAXPAYER ACTIONS

Code Civ. Proc. §526a (amended) Taxpayer actions

prevennngany (a) A procwd| ng for Jud|C|aJ review of agency
action to restrain or prevent illegal expenditure of, waste of,
or injury to the estate, funds, or other property of a county,
town C|ty or C|ty and county of the state, may be maintained

paldﬂaJea)etherem under Tltle 2 (commenC| ng W|th Sectlon
1120) of Part 3.

(b) This section does not affect any right of action in favor
of a county, city, town, or city and county, or any public
officer; provided that no injunction shall be granted
restraining the offering for sale, sale, or issuance of any
municipal bonds for public improvements or public utilities.

An-action (c) A proceeding brought pursuant to this section
to enjoin a public improvement project shall take special
precedence over all civil matters on the calendar of the court
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except those matters to which equal precedence on the
calendar is granted by law.

Comment. Section 526a is amended to make the former statutory and
common law taxpayers action subject to the judicial review provisions
of this code. See Sections 1120-1123.950. Under the judicial review
provisions, the petitioner must show entitlement to relief on a ground
specified in Sections 1123.410-1123.460. See Section 1123.160. The
petition for review must name the agency as respondent or the agency
head by title, not individual employees of the agency. Section 1123.610.
Standing rules are provided in Sections 1123.210-1123.250. Concerning
the common law taxpayers action, see Los Angeles v. Superior Court,
50 Cal. App. 4th 598, 57 Cal. Rptr. 2d 878, 885 (1996).

VALIDATING PROCEEDINGS

Code Civ. Proc. § 871 (added). I napplicability of Title 2 of Part 3
871. Title 2 (commencing with Section 1120) of Part 3 does
not apply to proceedings under this chapter.

Comment. Section 871 makes clear the judicia review provisions in
Title 2 of Part 3 do not apply to proceedings under this chapter.

WRIT OF MANDATE

Code Civ. Proc. § 1085 (amended). Writ of mandate

1085. It (a) Subject to subdivision (b), a writ of mandate
may be issued by any court, except a municipal or-justice
court, to any inferior tribunal, corporation, board, or person,
to compel the performance of an act which the law specially
enjoins, as a duty resulting from an office, trust, or station; or
to compel the admission of a party to the use and enjoyment
of aright or office to which he the party is entitled, and from
which he the party is unlawfully precluded by such the
inferior tribunal, corporation, board or person.

(b) Judicial review of agency action to which Title 2
(commencing with Section 1120) applies shall be under that
title, and not under this chapter.
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Comment. Section 1085 is amended to add subdivision (b) and to
make other technical revisions. The former reference to ajustice court is
deleted, because justice courts have been abolished. See Cal. Const. art.
VI, 81

Code Civ. Proc. § 1085.5 (repealed). Action of Director of Food and
Agriculture

Comment. Section 1085.5 is repeded as obsolete, since Sections
5051-5064 of the Food and Agricultural Code have been repealed.

Code Civ. Proc. § 1094.5 (repealed). Administrative mandamus

\/ CAl \/ Uty v ALTV
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Comment. The portion of the first sentence of subdivision (a) of
former Section 1094.5 relating to finality is superseded by Section
1123.120 (finality). The portion of the first sentence of former
subdivision (@) relating to trial by jury is superseded by Section
1123.740. The second sentence of former subdivision (@) is superseded
by Section 1123.710(a) (Judicial Council rules of pleading and practice).
See aso Sections 1123.830(c) (delivery of record) and 1123.840
(disposal of record). The third sentence of former subdivision (a) is
superseded by Section 1123.910 (fee for preparing record). The fourth
sentence of former subdivision (@) is continued in substance in Section
1123.940 (proceedings in forma pauperis). The fifth sentence of former
subdivision (@) is superseded by Section 1123.710(a) (Judicial Council
rules of pleading and practice). The sixth sentence of former subdivision
(a) is superseded by Section 1123.920 (recovery of costs of suit).

The provision of subdivision (b) relating to review of whether the
respondent has proceeded without or in excess of jurisdiction is
superseded by Section 1123.420 (review of agency interpretation of law).
The provision relating to whether there has been afair trial is superseded
by Section 1123.460 (review of agency procedure). The provision
relating to whether there has been a prejudicia abuse of discretion is
superseded by Section 1123.450 (review of agency exercise of
discretion). The provision relating to proceeding in the manner required
by law is superseded by Section 1123.460 (review of agency procedure).
The provision relating to an order or decision not supported by findings
or findings not supported by evidence is superseded by Section 1123.430
(review of agency factfinding).

Subdivision (c) is superseded by Section 1123.430 (review of agency
factfinding).
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Subdivision (d) is superseded by Health and Safety Code Sections
1339.62-1339.64.

Subdivision (e) is superseded by Section 1123.850 (new evidence on
judicial review).

The first sentence and first portion of the second sentence of
subdivision (f) is continued in Section 1123.730(c) (type of relief). The
last portion of the second sentence of subdivision (f) is continued in
substance in Section 1121.140 (exercise of agency discretion).

The first through sixth sentences of subdivision (g), and the first,
second, and third sentences of subdivision (h)(3), are superseded by
Section 1123.720 (stay). The seventh sentence of subdivision (g) and the
fourth sentence of subdivision (h)(3) are continued in Section 1123.150
(proceeding not moot because penalty completed).

Subdivision (i) is continued without change in Section 1123.840
(disposal of administrative record).

Subdivision (j) is continued in Section 19576.1 of the Government
Code.

Code Civ. Proc. 8§ 1094.6 (repealed). Review of local agency decision

1094.6. (&) Judicia review of any decision of a loca
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Comment. Subdivision () and the first sentence of subdivision (b) of
former Section 1094.6 is superseded by Sections 1121.230 (“agency”
defined), 1121.260 (“local agency” defined), 1123.640 (time for filing
petition for review), 1123.120 (finality), and 1123.140 (exception to
finality requirement). The second, fourth, and fifth sentences of
subdivision (b) are superseded by Section 1123.120. The third sentence
of subdivision (b) is continued in Government Code Section 54962(b).

The first sentence of subdivision (c) is superseded by Section 1123.830
(preparation of the record). The second sentence of subdivision (C) is
superseded by Section 1123.910 (fee for preparing record). The third
sentence of subdivision (¢) is superseded by Code of Civil Procedure
Section 1123.820 (contents of administrative record).

Subdivision (d) is superseded by Section 1123.640 (time for filing
petition for review).

Subdivision (€) is superseded by Section 1121.250 (“decision”
defined). See also Gov't Code § 54962(a).

Subdivision (f) is continued in Sections 1123.640 (time for filing
petition for review) and 1121.270 (“party” defined). Subdivision (g) is
not continued.
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COMMISSION ON PROFESSIONAL COMPETENCE

Educ. Code § 44945 (amended). Judicial review

44945, The decision of the Commission on Professional
Competence may, on petition of either the governing board or
the employee, be reviewed by a court of competent

Jurlsdlc'uon m%heaem&mamepaseerdeelsen#nad&b%a

]LudgmeneenJeheLewdenee under T|tle 2 (commencmg W|th
Section 1120) of Part 3 of the Code of Civil Procedure. The

proceeding shall be set for hearing at the earliest possible date
and shall take precedence over all other cases, except older
matters of the same character and matters to which special
precedence is given by law.

Comment. Section 44945 is amended to make judicia review under
this section subject to the provisions for judicia review in the Code of
Civil Procedure. The former second sentence of Section 44945 is
superseded by the standards of review in Code of Civil Procedure
Sections 1123.410-1123.460.

BOARD OF GOVERNORS OF CALIFORNIA
COMMUNITY COLLEGES

Educ. Code § 87682 (amended). Judicial review

87682. The decision of the arbitrator or administrative law
judge, as the case may be, may, on petition of either the
governing board or the employee, be reviewed by a court of
competent Jur|sd|ct|on mmesamemamepes&deasenmade

mdependeFHedgmenPen%eLewdenee under Title 2
(commencing with Section 1120) of Part 3 of the Code of
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Civil Procedure. The proceeding shall be set for hearing at
the earliest possible date and shall take precedence over all
other cases, except older matters of the same character and
matters to which special precedenceis given by law.

Comment. Section 87682 is amended to make judicia review under
this section subject to the provisions for judicia review in the Code of
Civil Procedure. The former second sentence of Section 87682 is
superseded by the standards of review in Code of Civil Procedure
Sections 1123.410-1123.460.

COSTSIN CIVIL ACTIONS RESULTING FROM
ADMINISTRATIVE PROCEEDINGS

Gov't Code § 800 (repealed). Costsin action to review administrative
proceeding
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Comment. Former Section 800 is continued in Code of Civil
Procedure Section 1123.950.

PUBLIC EMPLOYMENT RELATIONS BOARD

Gov't Code § 3520 (amended). Judicial review of unit determination
or unfair practice case

3520. (@) Judicia review of a unit determination shall only
be allowed: (1) when the board, in response to a petition from
the state or an employee organization, agrees that the case is
one of special importance and joins in the request for such
review; or (2) when the issue is raised as a defense to an
unfair practice complaint. A board order directing an election
shall not be stayed pending judicial review.

Upon receipt of a board order joining in the request for
judicial review, a party to the case may petition for a writ-of
extraordinary-relief from review of the unit determination
decision or order.

(b) Any charging party, respondent, or intervenor aggrieved
by afinal decision or order of the board in an unfair practice
case, except a decision of the board not to issue a complaint
In such a case, may petition for a-writ-of extraordinaryrelief
from-such review of the decision or order.

(c) Such The petition shall be filed in the distriet court of
appeal in the appellate district where the unit determination or

unfalr practlce dlspute occurred. Ih&petmﬂnshambeﬁfﬂred

ala a's Q
eq

]Ludrerauewe\%a&appheable Upon the f|I|ng of saeh the
petition, the court shall cause notice to be served upon the
board and thereupon shall have jurisdiction of the proceeding.
The board shall file in the court the record of the proceeding,
certified by the board, within 10 days after the clerk’s notice
unless such the time is extended by the court for good cause
shown. The court shall have jurisdiction to grant to the board
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sueh any temporary relief or restraining order it deems just
and proper and in like manner to make and enter a decree
enforC| ng, modifying, or setti ng aside the order of the board.

ive. The

prowsons of Irﬂe%(eemmenemgwﬁhéeeﬂen&@@?) Title 2
(commencing with Section 1120) of Part 3 of the Code of

Civil Procedure relating—to—writs shall, except where
specifically superseded herein, apply to proceedings pursuant

to this section.

(d) If the time to petition for extraordinary relief from

judicial review of aboard decision has expired, the board may
seek enforcement of any final decision or order in a district
court of appeal or a superior court in the appellate district
where the unit determination or unfair practice case occurred.
If, after hearing, the court determines that the order was
issued pursuant to procedures established by the board and
that the person or entity refuses to comply with the order, the
court shal enforce such the order by writ-of mandamus
appropriate process. The court shall not review the merits of
the order.

Comment. Section 3520 is amended to make judicia review of the
Public Employment Relations Board subject to the provisions for judicial
review in the Code of Civil Procedure, except as provided in this section.
The board is exempt from the provision in the Code of Civil Procedure
governing standard of review of questions of law, so existing case law
will continue to apply to the board. See Code Civ. Proc. § 1123.420(b) &
Comment.

The former second sentence of subdivision (c) which required the
petition to be filed within 30 days after issuance of the board’s final
order, order denying reconsideration, or order joining in the request for
judicial review, is superseded by Code of Civil Procedure Section
1123.630. Under that section, the petition for review must be filed not
later than 30 days after the decision is effective. A decision is effective
30 days after it is delivered or mailed to the respondent, unless the
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agency orders that it shall become effective sooner. Code Civ. Proc. §
1123.630(b)(2).

Gov't Code § 3542 (amended). Review of unit deter mination

3542. (a) No employer or employee organization shall have
the right to judicia review of a unit determination except: (1)
when the board in response to a petition from an employer or
employee organization, agrees that the case is one of special
importance and joins in the request for such review; or (2)
when the issue is raised as a defense to an unfair practice
complaint. A board order directing an election shall not be
stayed pending judicial review.

Upon receipt of a board order joining in the request for
judicial review, a party to the case may petition for a-writ-of
extraordinary—relief—from judicial review of the unit
determination decision or order.

(b) Any charging party, respondent, or intervenor aggrieved
by afina decision or order of the board in an unfair practice
case, except a decision of the board not to issue a complaint
in such a case, may petition for a writ-of extraordinary relief
from-such judicial review of the decision or order.

(c) Such The petition shall be filed in the district court of
appeal in the appellate district where the unit determination or

unfalr practlce dlspute occurred. Ih&petmen%hamb%wred

]Ludlrerauevre\%asappheable Upon the f|||ng of sueh the

petition, the court shall cause notice to be served upon the
board and thereupon shall have jurisdiction of the proceeding.
The board shall file in the court the record of the proceeding,
certified by the board, within 10 days after the clerk’s notice
unless such the time is extended by the court for good cause
shown. The court shall have jurisdiction to grant to the board
such any temporary relief or restraining order it deems just
and proper and in like manner to make and enter a decree
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enforC| ng, modifying, or setti ng aside the order of the board.

prowsons of Irﬂe%(eemmenemgwﬁhéeeﬂen&@@?) T|tle 2
(commencing with Section 1120) of Part 3 of the Code of

Civil Procedure relating—to—writs—shall, except where
specifically superseded herein, apply to proceedings pursuant
to this section.

(d) If the time to petition for extraordinary relief from
judicial review of aboard decision has expired, the board may
seek enforcement of any final decision or order in a district
court of appeal or a superior court in the appellate district
where the unit determination or unfair practice case occurred.
The board shall respond within 10 days to any inquiry from a
party to the action as to why the board has not sought court
enforcement of the final decision or order. If the response
does not indicate that there has been compliance with the
board’'s fina decison or order, the board shall seek
enforcement of the final decision or order upon the request of
the party. The board shall file in the court the record of the
proceeding, certified by the board, and appropriate evidence
disclosing the failure to comply with the decision or order. If,
after hearing, the court determines that the order was issued
pursuant to procedures established by the board and that the
person or entity refuses to comply with the order, the court
shall enforce sueh the order by writ-of mandamus appropriate
process. The court shall not review the merits of the order.

Comment. Section 3542 is amended to make judicia review of the
Public Employment Relations Board subject to the provisions for judicial
review in the Code of Civil Procedure, except as provided in this section.
Special provisions of this section prevail over genera provisions of the
Code of Civil Procedure governing judicial review. See Code of Civil
Procedure Section 1121.110 (conflicting or inconsistent statute controls).
The board is exempt from the provision in the Code of Civil Procedure
governing standard of review of questions of law, so existing case law
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will continue to apply to the board. See Code Civ. Proc. § 1123.420(b) &
Comment.

The former second sentence of subdivision (c) which required the
petition to be filed within 30 days after issuance of the board’s final
order, order denying reconsideration, or order joining in the request for
judicial review, is superseded by Code of Civil Procedure Section
1123.630. Under that section, the petition for review must be filed not
later than 30 days after the decision is effective. A decision is effective
30 days after it is delivered or mailed to the respondent, unless the
agency orders that it shall become effective sooner. Code Civ. Proc. §
1123.630(b)(2).

Gov't Code § 3564 (amended). Judicial review of unit determination
or unfair practice case

3564. (a) No employer or employee organization shall have
the right to judicia review of a unit determination except: (1)
when the board in response to a petition from an employer or
employee organization, agrees that the case is one of special
importance and joins in the request for such review; or (2)
when the issue is raised as a defense to an unfair practice
complaint. A board order directing an election shal not be
stayed pending judicial review.

Upon receipt of a board order joining in the request for
judicial review, a party to the case may petition for a-writ-of
extraordinary—relief—from judicial review of the unit
determination decision or order.

(b) Any charging party, respondent, or intervenor aggrieved
by afina decision or order of the board in an unfair practice
case, except a decision of the board not to issue a complaint
In such a case, may petition for a writ-of extraordinary relief
from-suchjudicial review of the decision or order.

(c) Such The petition shall be filed in the district court of
appeal in the appellate district where the unit determination or

unfalr practlce dlspute occurred Ih%petmenshambemed
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petition, the court shall cause notice to be served upon the
board and thereupon shall have jurisdiction of the proceeding.
The board shall file in the court the record of the proceeding,
certified by the board, within 10 days after the clerk’s notice
unless such the time is extended by the court for good cause
shown. The court shall have jurisdiction to grant to the board
sueh any temporary relief or restraining order it deems just
and proper and in like manner to make and enter a decree
enforC| ng, modifying, or setti ng aside the order of the board.

prowsons of IFHQ%(GGH%HQGHGFHQANPHQ%GGHGH&G@?—)TIHG 2
(commencing with Section 1120) of Part 3 of the Code of

Civil Procedure relating—to—writs shall, except where
specifically superseded herein, apply to proceedings pursuant
to this section.

(d) If the time to petition for extraordinary relief from
judicial review of aboard decision has expired, the board may
seek enforcement of any final decision or order in a district
court of appeal or a superior court in the appellate district
where the unit determination or unfair practice case occurred.
If, after hearing, the court determines that the order was
issued pursuant to procedures established by the board and
that the person or entity refuses to comply with the order, the
court shal enforce such the order by writ-of mandamus
appropriate process. The court shall not review the merits of
the order.

Comment. Section 3564 is amended to make judicia review of the
Public Employment Relations Board subject to the provisions for judicial
review in the Code of Civil Procedure. The board is exempt from the
provision in the Code of Civil Procedure governing standard of review of
questions of law, so existing case law will continue to apply to the board.
See Code Civ. Proc. § 1123.420(b) & Comment.

The former second sentence of subdivision (c) which required the
petition to be filed within 30 days after issuance of the board’s final
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order, order denying reconsideration, or order joining in the request for
judicial review, is superseded by Code of Civil Procedure Section
1123.630. Under that section, the petition for review must be filed not
later than 30 days after the decision is effective. A decision is effective
30 days after it is delivered or mailed to the respondent, unless the
agency orders that it shall become effective sooner. Code Civ. Proc. §
1123.630(b)(2).

ADMINISTRATIVE PROCEDURE ACT — RULEMAKING

Gov't Code § 11350 (amended). Judicial declaration on validity of
regulation

11350. (a) Any —interested Except as provided in
subdivisions (d) and (e), a person may obtain a judicial
declaration as to the validity of any regulation by-bringing-an

: : el lief in . i
aecordance-with under Title 2 (commencing with Section
1120) of Part 3 of the Code of Crvrl Procedure Ihenghueﬂa

theregutatrens The regulatlon may be declared to be mvalrd
for a substantial failure to comply with this chapter, or, in the
case of an emergency regulation or order to repeal, upon the
ground that the facts recited in the statement do not constitute
an emergency within the provisions of Section 11346.1.

(b) In addition to any other ground that may exist, a
regulation may be declared invalid if either of the following
exists:

(1) The agency’s determination that the regulation is
reasonably necessary to effectuate the purpose of the statute,
court decision, or other provision of law that is being
implemented, interpreted, or made specific by the regulation
is not supported by substantial evidence.
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(2) The agency declaration pursuant to paragraph (8) of
subdivision (@) of Section 11346.5 is in conflict with
substantial evidence in the record.

(c) The approval of a regulation by the office or the
Governor’s overruling of adecision of the office disapproving
a regulation shall not be considered by a court in any-action

for declaratory relief-brought with respect to a proceeding for
judicial review of aregulation.

(d) Notwithstanding Sections 1123.820 and 1123.850 of the
Code of Civil Procedure, on judicial review:

(1) The court may not require the agency to add to the
administrative record an explanation of reasons for a
regulation.

(2) No evidence is admissible that was not in existence at
the time of the agency proceeding under this chapter.

(e) Section 1123.460 of the Code of Civil Procedure does
not apply to a proceeding under this section.

Comment. Section 11350 is amended to recognize that judicial review
of agency regulations is now accomplished under Title 2 of Part 3 of the
Code of Civil Procedure. The former second sentence of subdivision (a)
is continued in Code of Civil Procedure Section 1123.330 (judicial
review of rulemaking). The former second sentence of subdivision (b)(2)
is continued in Code of Civil Procedure Section 1123.820(b) (contents of
administrative record).

Subdivision (d) codifies one aspect of Western States Petroleum Ass'n
v. Superior Court, 9 Cal. 4th 559, 578, 888 P.2d 1268, 1278, 38 Cal.
Rptr. 2d 139, 149 (1995), and is consistent with Section 11347.3 which
prescribes the contents of the rulemaking file and requires an affidavit of

an agency official that the record is complete and the date on which the
record was closed.
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ADMINISTRATIVE PROCEDURE ACT — ADJUDICATION

Gov't Code § 11420.10 (amended). ADR authorized

11420.10. (a) An agency, with the consent of al the parties,
may refer a dispute that is the subject of an adjudicative
proceeding for resolution by any of the following means:

(1) Mediation by a neutral mediator.

(2) Binding arbitration by a neutral arbitrator. An award in a
binding arbitration is subject to judicial review in the manner
provided in Chapter 4 (commencing with Section 1285) of
Title 9 of Part 3 of the Code of Civil Procedure. Title 2
(commencing with Section 1120) of Part 3 of the Code of
Civil Procedure does not apply to judicial review of an award
in binding arbitration under this section.

(3) Nonbinding arbitration by a neutral arbitrator. The
arbitrator’ s decision in a nonbinding arbitration is final unless
within 30 days after the arbitrator delivers the award to the
agency head a party requests that the agency conduct a de
novo adjudicative proceeding. If the decision in the de novo
proceeding is not more favorable to the party electing the de
novo proceeding, the party shall pay the costs and fees
specified in Section 1141.21 of the Code of Civil Procedure
insofar as applicable in the adjudicative proceeding.

(b) If another statute requires mediation or arbitration in an
adjudicative proceeding, that statute prevails over this section.

(c) This section does not apply in an adjudicative
proceeding to the extent an agency by regulation provides that
this section is not applicable in a proceeding of the agency.

Comment. Section 11420.10 is amended to make clear the judicia
review provisions of the Code of Civil Procedure do not apply to binding
arbitration under this section.
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Gov't Code § 11425.50 (amended). Decision

11425.50. (d) The decision shall be in writing and shall
include a statement of the factual and legal basis for the
decision as to each of the principal controverted issues.

(b) The statement of the factual basis for the decision may
be in the language of, or by reference to, the pleadings. If the
statement is no more than mere repetition or paraphrase of the
relevant statute or regulation, the statement shall be
accompanied by a concise and explicit statement of the
underlying facts of record that support the decision. If the
factual basis for the decision includes a determination of the
presiding officer based substantially on the credibility of a
witness, the statement shall identify any specific evidence of
the observed demeanor, manner, or attitude of the witness that
supports the determination, and on judicial administrative
review the court agency shall give great weight to the
determination to the extent the determination identifies the
observed demeanor, manner, or attitude of the witness that
supportsit.

(c) The statement of the factual basis for the decision shall
be based exclusively on the evidence of record in the
proceeding and on matters officially noticed in the
proceeding. The presiding officer's experience, technical
competence, and specialized knowledge may be used in
evaluating evidence.

(d) Nothing in this section limits the information that may
be contained in the decision, including a summary of
evidencerelied on.

(e) A penaty may not be based on a guideline, criterion,
bulletin, manual, instruction, order, standard of generad
application or other rule unless it has been adopted as a
regulation pursuant to Chapter 3.5 (commencing with Section
11340).

Comment. Subdivision (b) of Section 11425.50 is amended to apply to
the reviewing agency the requirement that great weight be given to
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factual determinations of the presiding officer based on credibility,
consistent with requiring the court on judicial review to do the same. The
former requirement in subdivision (b) that the court give great weight on
judicial review to determinations of the presiding officer based on
credibility is continued in Code of Civil Procedure Section 1123.430(b).

Subdivision (b) requires the agency to give great weight to factua
determinations, but not to application of law to fact.

Gov't Code § 11523 (repealed). Judicial review
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Comment. The first sentence of former Section 11523 is continued in
Code of Civil Procedure Sections 1120 (application of title) and
1121.110 (conflicting or inconsistent statute controls).

The second sentence is superseded by Code of Civil Procedure Section
1123.630 (time for filing petition for review of decision in adjudicative
proceeding).

The third sentence is restated in Code of Civil Procedure Section
1123.320 (administrative review of final decision).

The first portion of the fourth sentence is continued in Code of Civil
Procedure Section 1123.830 (preparation of record). The last portion of
the fourth sentence is continued in substance in Code of Civil Procedure
Section 1123.910 (fee for preparing record).

The fifth sentence is superseded by Code of Civil Procedure Section
1123.920 (recovery of costs of suit).

The first portion of the sixth sentence is omitted as unnecessary, since
under Section 1123.920(b) the cost of the record is recoverable by the
prevailing party, and under general rules of civil procedure costs of suit
are included in the judgment. See Code Civ. Proc. § 1034(a); Cdl. Ct. R.
870(b)(4). The last portion of the sixth sentence is continued in Code of
Civil Procedure Section 1123.930.

The seventh sentence is superseded by Code of Civil Procedure
Section 1123.820 (contents of administrative record).

The eighth sentence is superseded by Code of Civil Procedure Section
1123.630 (time for filing petition for review of decision in adjudicative
proceeding).

The ninth sentence is continued in substance in Code of Civil
Procedure Section 1123.710 (applicability of rules of practice for civil
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actions) and Evidence Code Section 1511 (duplicate and origina of a
writing generally admissible to same extent).

The tenth sentence is continued in substance in Code of Civil
Procedure Section 1123.920.

Gov't Code § 11524 (amended). Continuances

11524. (a) The agency may grant continuances. When an
administrative law judge of the Office of Administrative
Hearings has been assigned to the hearing, no continuance
may be granted except by him or her or by the presiding judge
of the appropriate regional office of the Office of
Administrative Hearings, for good cause shown.

(b) When seeking a continuance, a party shall apply for the
continuance within 10 working days following the time the
party discovered or reasonably should have discovered the
event or occurrence which establishes the good cause for the
continuance. A continuance may be granted for good cause
after the 10 working days have lapsed if the party seeking the
continuance is not responsible for and has made a good faith
effort to prevent the condition or event establishing the good
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Comment. Section 11524 is amended to delete the provision for
immediate review of denial of a continuance. Standard principles of
finality and exhaustion of administrative remedies apply to this and other
preliminary decisions in adjudicative proceeding. See, e.g., Code Civ.
Proc. § 1123.310 (exhaustion required).

STATE PERSONNEL BOARD AND DEPARTMENT OF
PERSONNEL ADMINISTRATION

Gov't Code § 19576.1 (amended). Employee disciplinein State
Bargaining Unit 5

19576.1. (a) Effective January 1, 1996, notwithstanding
Section 19576, this section shall apply only to state
employees in State Bargaining Unit 5.

(b) Whenever an answer is filed by an employee who has
been suspended without pay for five days or less or who has
received a formal reprimand or up to a five percent reduction
in pay for five months or less, the Department of Personnel
Administration or its authorized representative shall make an
investigation, with or without a hearing, as it deems
necessary. However, if he or she receives one of the cited
actions in more than three instances in any 12-month period,
he or she, upon each additional action within the same 12-
month period, shall be afforded a hearing before the State
Personnel Board if he or she files an answer to the action.

(c) The Department of Personnel Administration shall not
have the above authority with regard to formal reprimands.
Formal reprimands shall not be appealable by the receiving
employee by any means, except that the State Personnel
Board, pursuant to its constitutional authority, shall maintain
its right to review all formal reprimands. Formal reprimands
shall remain available for use by the appointing authorities for
the purpose of progressive discipline.

(d) Disciplinary action taken pursuant to this section is not
subject to Sections 19180, 19574.1, 19574.2, 19575, 19575.5,
19579, 19580, 19581, 19581.5, 19582, 19583, and 19587, or
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to State Personnel Board Rules 51.1 to 51.9, inclusive, 52,
and 521 to 525, inclusive. Disciplinary action taken
pursuant to this section is not subject to judicial review.

(e) Notwithstanding any law or rule, if the provisions of this
section are in conflict with the provisions of the memorandum
of understanding reached pursuant to Section 3517.5, the
memorandum of understanding shall be controlling without
further legidative action, except that if the provisions of a
memorandum of understanding require the expenditure of
funds, the provisions shall not become effective unless
approved by the Legislature in the annual Budget Act.

Comment. Section 19576.1 is amended to add the second sentence to
subdivision (d). This continues the substance of former Code of Civil
Procedure Section 1094.5(j).

LOCAL AGENCIES

Gov't Code § 54963 (added). Decision of local agency; judicial review

54963. (a) This section applies to a decision of a local
agency as defined in Section 1121.250 of the Code of Civil
Procedure, other than by a school district, suspending,
demoting, or dismissing an officer or employee, revoking or
denying an application for a permit, license, or other
entittement, or denying an application for any retirement
benefit or allowance.

(b) If the decision is not announced at the close of the
hearing, the date, time, and place of the announcement of the
decision shall be announced at the hearing.

(c) Judicial review of the decision shall be under Title 2
(commencing with 1120) of Part 3 of the Code of Civil
Procedure.

Comment. Subdivision (a) of Section 54963 continues subdivision (€)
of former Code of Civil Procedure Section 1094.6. Subdivision (b)
continues the third sentence of subdivision (b) of former Code of Civil
Procedure Section 1094.6. Subdivision (c) is new.
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Section 54963 applies to agency action of specific application that
determines a legal right, duty, privilege, immunity, or other legal interest
of a particular person. Code Civ. Proc. § 1121.250 (“decision” defined).

Gov't Code 8§ 65009 (amended). Actions challenging local
government decisions

65009. (a)(1) The Legidlature finds and declares that there
currently isahousing crisisin Californiaand it is essential to
reduce delays and restraints upon expeditiously completing
housing projects.

(2) The Legidature further finds and declares that a legal
action challenging a decision of a city, county, or city and
county has a chilling effect on the confidence with which
property owners and local governments can proceed with
projects. Legal actions filed to attack, review, set aside, void,
or annul a decision of a city, county, or city and county
pursuant to this division can prevent the completion of needed
developments even though the projects have received
required governmental approvals.

(3) The purpose of this section is to provide certainty for
property owners and local governments regarding decisions
made pursuant to this division.

(b)(1) Inan action or proceeding to attack, review, set aside,
void, or annul afinding, determination, or decision of a public
agency made pursuant to this title at a properly noticed public
hearing, the issues raised shall be limited to those raised in the
public hearing or in written correspondence delivered to the
public agency prior to, or at, the public hearing, except where
the court finds either of the following:

(A) The issue could not have been raised at the public
hearing by persons exercising reasonable diligence.

(B) The body conducting the public hearing prevented the
Issue from being raised at the public hearing.

(2) If a public agency desires the provisions of this
subdivision to apply to a matter, it shall include in any public
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notice issued pursuant to this title a notice substantially
stating all of the following: “If you challenge the (nature of
the proposed action) in court, you may be limited to raising
only those issues you or someone else raised at the public
hearing described in this notice, or in written correspondence
delivered to the (public entity conducting the hearing) at, or
prior to, the public hearing.”

(3) The application of this subdivision to causes of action
brought pursuant to subdivision (d) applies only to the final
action taken in response to the notice to the city or county
clerk. If no final action is taken, then the issue raised in the
cause of action brought pursuant to subdivision (d) shall be
limited to those matters presented at a properly noticed public
hearing or to those matters specified in the notice given to the
city or county clerk pursuant to subdivision (d), or both.

(c) Except as provided in subdivisions (d) and (i), no action
or proceeding shall be maintained in any of the following
cases by any person unless the action or proceeding is
commenced and service is made on the legisative body
within 90 days after the legidative body’ s decision:

(1) To attack, review, set aside, void, or annul the decision
of alegislative body to adopt or amend a general or specific
plan. This paragraph does not apply where an action is
brought based upon the complete absence of a genera plan or
a mandatory element thereof, but does apply to an action
attacking a general plan or mandatory element thereof on the
basis that it isinadequate.

(2) To attack, review, set aside, void, or annul the decision
of alegidlative body to adopt or amend a zoning ordinance.

(3) To determine the reasonableness, legality, or validity of
any decision to adopt or amend any regulation attached to a
specific plan.

(4) To attack, review, set aside, void, or annul the decision
of a legidative body to adopt, amend, or modify a
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development agreement. An action or proceeding to attack,
review, set aside, void, or annul the decisions of a legislative
body to adopt, amend, or modify a development agreement
shall only extend to the specific portion of the development
agreement that is the subject of the adoption, amendment, or
modification. This paragraph applies to development
agreements, amendments, and modifications adopted on or
after January 1, 1996.

(5) Concerning any of the proceedings, acts, or
determinations taken, done, or made prior to any of the
decisions listed in paragraphs (1), (2), (3), and (4).

(d) An action or proceeding shall be commenced and the
legislative body served within one year after the accrual of the
cause of action as provided in this subdivision, if the action or
proceeding meets both of the following requirements:

(1) It is brought in support of the development of housing
which meet the requirements for housing for persons and
families with low or moderate incomes set forth in Section
65915.

(2) It is brought with respect to actions taken pursuant to
Article 10.6 (commencing with Section 65580) of Chapter 3
of this division, pursuant to Section 65589.5, 65863.6, 65915,
or 66474.2 or pursuant to Chapter 4.2 (commencing with
Section 65913).

A cause of action brought pursuant to this subdivision shall
not be maintained until 60 days have expired following notice
to the city or county clerk by the party bringing the cause of
action, or hisor her representative, specifying the deficiencies
of the general plan, specific plan, or zoning ordinance. A
cause of action brought pursuant to this subdivision shall
accrue 60 days after notice is filed or the legidative body
takes a final action in response to the notice, whichever
occurs first. A notice or cause of action brought by one party
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pursuant to this subdivision shall not bar filing of a notice and
initiation of a cause of action by any other party.

(e) Upon the expiration of the time limits provided for in
this section, all persons are barred from any further action or
proceeding.

(f) Notwithstanding Section 65700, this section shall apply
to charter cities.

(9) Except as provided in subdivision subdivisions (d) and
(), this section shall not affect any law prescribing or
authorizing a shorter period of limitation than that specified
herein.

(h) Except as provided in paragraph (4) of subdivision (c),
this section shall be applicable to those decisions of the
legidlative body of a city, county, or city and county made
pursuant to this division on or after January 1, 1984.

(i) Where the action or proceeding challenges the adequacy
of a housing element, the action or proceeding may be
initiated up to 60 days following the date the Department of
Housing and Community Development reports its findings
concerning the housing element pursuant to subdivision (h) of
Section 65585.

() A challenge to action of a public agency under this
section shall be brought under Title 2 (commencing with
Section 1120) of Part 3 of the Code of Civil Procedure, except
asfollows:

(1) This subdivision does not apply to judicial review of an
ordinance of a local agency.

(2) Sections 1123.630 and 1123.640 of the Code of Civil
Procedure do not apply to proceedings governed by this
section.

Comment. Section 65009 is amended to add subdivision (j) to make
clear that judicial review under this section shall be under the judicial
review provisions of the Code of Civil Procedure. See Code Civ. Proc.
88 1120-1123.950. Paragraph (1) of subdivision (j) is consistent with
Code of Civil Procedure Section 1121(d). Under paragraph (2) of
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subdivision (j), the time limits and notice provisions of Code of Civil
Procedure Sections 1123.630 and 1123.640 do not apply to proceedings
governed by this section.

ZONING ADMINISTRATION

Gov't Code § 65907 (amended). Timefor attacking administrative
determination

65907 (a) Beeepea&ethenmeepreweledrb%erdmane&any

annul A proceedlng for Jud|C|aI revlew of any deC|son of
matters listed in Sections 65901 and 65903, or concerning of
any of the proceedings, acts, or determinations taken, done, or
made prior to such the deC|S|0n or todetermine the

, iy, of any condition attached

eIee|5|en41he|teafilee|L shaII be under T|tle 2 (commenC| ng with
Section 1120) of Part 3 of the Code of Civil Procedure. After
the time provided in Section 1123.640 of the Code of Civil
Procedure has expired, al persons are barred from any-such
action-or a proceeding for judicial review or any defense of
invalidity or unreasonableness of that decision or of these
proceedings, acts, or determinations. AH-aetions A proceeding
for judicial review brought pursuant to this section shall be
given preference over all other civil matters before the court,
except probate, eminent domain, and forcible entry and
unlawful detainer proceedings.

(b) Notwithstanding Section 65803, this section shall apply
to charter cities.
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Comment. Subdivision (a) of Section 65907 is amended to make
proceedings to which it applies subject to the judicial review provisions
in the Code of Civil Procedure. Subdivision () is deleted as no longer
necessary.

PRIVATE HOSPITAL BOARDS

Health & Safety Code 88 1339.62-1339.64 (added). Judicial review

Article 12. Judicia Review of Decision of
Private Hospital Board

§ 1339.62. Definitions

1339.62. Asused in this article:

(@ “Adjudicative proceeding” is defined in Section
1121.220 of the Code of Civil Procedure.

(b) “Decision” is defined in Section 1121.250 of the Code
of Civil Procedure.

Comment. Section 1339.62 applies definitions applicable to the
judicial review provisionsin the Code of Civil Procedure.

8 1339.63. Judicial review; venue

1339.63. (a) Judicial review of a decision of a private
hospital board in an adjudicative proceeding shall be under
Title 2 (commencing with Section 1120) of Part 3 of the Code
of Civil Procedure.

(b) The proper county for judicia review of a decision of a
private hospital board in an adjudicative proceeding is
determined under Title 4 (commencing with Section 392) of
Part 2 of the Code of Civil Procedure.

Comment. Subdivision (a) of Section 1339.63 continues the effect of
former Code of Civil Procedure Section 1094.5(d). See also Anton v. San
Antonio Community Hosp., 19 Cal. 3d 802, 815-20, 567 P.2d 1162, 140
Ca. Rptr. 442 (1979) (administrative mandamus available to review
action by private hospital board).

Subdivision (b) continues the substance of existing law. See Code Civ.
Proc. § 1109; California Administrative Mandamus § 8.16, at 269 (Cal.
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Cont. Ed. Bar, 2d ed. 1989). See also Sections 1339.62 (“adjudicative
proceeding” and “decision” defined); 1339.64 (standard of review of
factfinding).

Judicial review of adecision of a public hospital is also under Code of
Civil Procedure Sections 1120-1123.950. See Code Civ. Proc. 88 1120
(title applies to judicial review of agency action), 1121.130 (“agency”
broadly defined to include all governmental entities).

§ 1339.64. Standard of review of factfinding

1339.64. The standard for judicial review of whether a
decison of a private hospital board in an adjudicative
proceeding is based on an erroneous determination of fact
made or implied by the board is whether the board’'s
determination is supported by substantial evidence in the light
of the whole record.

Comment. Section 1339.64 continues former Code of Civil Procedure
Section 1094.5(d), except that the independent judgment standard of
review of aleged discriminatory action under Section 1316 is not
continued.

AGRICULTURAL LABOR RELATIONS BOARD

Lab. Code § 1160.8 (amended). Review of final order of board,;
procedure

1160.8. Any person aggrieved by the final order of the
board granting or denying in whole or in part the relief sought
may obtain a review of such the order in the court of appeal
having jurisdiction over the county wherein the unfair labor
practice in question was alleged to have been engaged in, or
wherein such the person resides or transacts business, by

issuance-of the board’ s order under Title 2 (commencing with
Section 1120) of Part 3 of the Code of Civil Procedure. Upon
the filing of such the petition for review, the court shall cause
notice to be served upon the board and thereupon shall have
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jurisdiction of the proceeding. The board shall file in the court
the record of the proceeding, certified by the board within 10
days after the clerk’s notice unless such the time is extended
by the court for good cause shown. The court shall have
jurisdiction to grant to the board sueh any temporary relief or
restraining order it deems just and proper and in like manner
to make and enter a decree enforcing, modifying and
enforcing as so modified, or setting aside in whole or in part,

the order of the board Iheﬂndrngseﬁhebeardwrtrrr&speet

An order directing an election shall not be stayed pending
review, but such the order may be reviewed as provided in
Section 1158.

If the time for review of the board order has lapsed, and the
person has not voluntarily complied with the board’s order,
the board may apply to the superior court in any county in
which the unfair labor practice occurred or wherein sueh the
person resides or transacts business for enforcement of its
order. If after hearing, the court determines that the order was
issued pursuant to procedures established by the board and
that the person refuses to comply with the order, the court
shall enforce such the order by writ of injunction or other
proper process. The court shall not review the merits of the
order.

Comment. Section 1160.8 is amended to make proceedings to which it
applies subject to the judicia review provisions in the Code of Civil
Procedure.

The former second sentence of Section 1160.8 which required the
petition to be filed within 30 days from the date of issuance of the
board’s order is superseded by Code of Civil Procedure Section
1123.630. Under that section, the petition for review must be filed not
later than 30 days after the decision is effective. A decision is effective
30 days after it is delivered or mailed to the respondent, unless the
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agency orders that it shall become effective sooner. Code Civ. Proc. §
1123.630(b)(2).

WORKERS COMPENSATION APPEALS BOARD

Lab. Code § 5950 (amended). Judicial review
5950. Any person affected by an order, decision, or award

of the appeals board may; within-the time-limit-specified-in

this-section,—apply-to petition the Supreme Court or to the
court of appeal for the appellate district in which he the

person resides, for a-writ-of judicial review, for the purpose
of inquiring into and determining the lawfulness of the
original order, decision, or award or of the order, decision, or

avvard followi ng reconsi deranon Iheappheaﬂenﬁfepwnieef

Comment. Section 5950 is amended to delete the second sentence
specifying the time limit for judicial review. Under Code of Civil
Procedure Section 1123.630, the petition for review must be filed not
later than 30 days after the decision is effective. A decision is effective
30 days after it is delivered or mailed to the respondent, unless the
agency orders that it shall become effective sooner. Code Civ. Proc. 8
1123.630(b)(2).

Lab. Code§5951 (repealed) Writ of review
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Comment. Section 5951 is repealed because it is superseded by the
judicia review provisions of the Code of Civil Procedure. See Section
5954. The provision in the first sentence for the return of the writ of
review is superseded by Code of Civil Procedure Section 1123.710
(applicability of rules of practice for civil actions). The provision in the
first sentence for the record of the department is superseded by Code of
Civil Procedure Section 1123.820 (contents of administrative record).
The second sentence is superseded by Code of Civil Procedure Sections
1123.810 (administrative record exclusive basis for judicial review) and
1123.850 (new evidence on judicial review).

Lab. Code § 5952 (repealed). Scope of review

5952. The review by the court shall not be extended further

Comment. Subdivisions (@) through (€) of former Section 5952 are
superseded by Code of Civil Procedure Sections 1123.410-1123.460. See
also Code Civ. Proc. § 1123.160 (condition of relief).

The last sentence is superseded by Code of Civil Procedure Sections
1123.430 (review of factfinding), 1123.810 (administrative record
exclusive basis for review), and 1123.850 (new evidence). Nothing in the
Code of Civil Procedure or in this article permits the court to hold atrial
de novo.
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Lab. Code 8§ 5953 (amended). Right to appear in judicial review
proceedrng

partres toa Judrcral review proceedr ng are the appeals board
and each party to the actlon or proceedr ng before the appeals

appealsJeeard whose mterest IS adverse to the petrtroner for
judicial review.

Comment. Section 5953 is largely superseded by the judicial review
provisions of the Code of Civil Procedure. See Section 5954. The first
sentence is superseded by Code of Civil Procedure Section 1123.430
(review of factfinding). The second sentence is superseded by Code of
Civil Procedure Section 1123.420 (review of interpretation of law). The
fourth sentence is superseded by Code of Civil Procedure Section
1123.730 (type of relief).

Lab. Code § 5954 (amended) Judicial review

partyeﬁhhgeuehrpteadmg Judrcral review shaII be under T|tIe
2 (commencing with Section 1120) of Part 3 of the Code of

Civil Procedure.

Comment. Section 5954 is amended to replace the former provisions
with a reference to the judicial review provisions of the Code of Civil
Procedure. Special provisions of this article prevail over general
provisions of the Code of Civil Procedure governing judicial review. See
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Code Civ. Proc. § 1121.110 (conflicting or inconsistent statute controls).
Copies of pleadingsin judicial review proceedings must be served on the
parties. See Code Civ. Proc. 88 1123.610 (petition for review), 1123.710
(applicability of rules of practice for civil actions).

Lab. Code § 5955 (amended). Courts having jurisdiction; mandate

5955. No court of this state, except the Supreme Court and
the courts of appeal to the extent herein specified, has
jurisdiction to review, reverse, correct, or annul any order,
rule, decision, or award of the appeals board, or to suspend or
delay the operation or execution thereof, or to restrain, enjoin,
or interfere with the appeals board in the performance of its

duties but awrit of mandate shall lie from the Supreme Court
or-acourt-of appeal-in-al proper cases.

Comment. Section 5955 is amended to delete the former reference to a
writ of mandate. The writ of mandate has been replaced by a petition for
review. See Section 5954; Code Civ. Proc. § 1123.610 (petition for
review). See adso Code Civ. Proc. § 1123.510(b) (origina writ
jurisdiction of Supreme Court and courts of appeal not affected).

Lab. Code § 5956 (repealed). Stay of order

Comment. Former Section 5956 is superseded by Code of Civil
Procedure Section 1123.720 (stays). The stay provisions of the Code of
Civil Procedure are subject to Article 3 (commencing with Section 6000)
(undertaking on stay order). See Code Civ. Proc. § 1121.110 (conflicting
or inconsistent statute prevails).
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Lab. Code § 6000 (amended). Undertaking on stay order

6000. The operation of any order, decision, or award of the
appeals board under the provisions of this division or any
judgment entered thereon, shall not at any time be stayed by
the court to which petition is made for a-writ-of judicial
review, unless an undertaking is executed on the part of the
petitioner.

Comment. Section 6000 is amended reflect replacement of the writ of
review by the judicia review procedure in Title 2 (commencing with
Section 1120) of Part 3 of the Code of Civil Procedure. The stay
provisions of Code of Civil Procedure Section 1123.720 are subject to
this article. See Code Civ. Proc. § 1121.110 (conflicting or inconsi stent
statute prevails).

CALIFORNIA ENVIRONMENTAL QUALITY ACT

Pub. Res. Code § 21168 (amended). Conduct of proceeding

21168. Any (a) Except as provided in subdivision (b), an
action or proceeding to attack, review, set aside, void or annul
adetermination, findi ng, or deC|3|on of a publlc agencywade

ageney, on the grounds of noncompliance Wlth the provisions

of this division shall be in-accordance with-the provisions-of
Section-1094.5 under Title 2 (commencing with Section 1120)

of Part 3 of the Code of Civil Procedure.

In any such agction proceeding, the court shall not exercise
its independent judgment on the evidence , but shall only
determine only whether the act or decision is supported by
substantial evidence in the light of the whole record.

(b) Sections 1123.630 and 1123.640 of the Code of Civil
Procedure do not apply to judicial review of proceedings
under thisdivision.

Comment. Section 21168 is amended to revise the reference to the
provisions for judicia review. See Code Civ. Proc. 88 1120-1123.950.
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The former reference to “a proceeding in which by law a hearing is
required to be given, evidence is required to be taken and discretion in
the determination of facts is vested in a public agency” is deleted so that
Section 21168 will apply both to proceedings formerly reviewed by
administrative mandamus and to those formerly reviewed by traditional
mandamus.

Pub. Res. Code § 21168.5 (repealed). Inquiry limited to preudicial
abuse of discretion

Comment. Section 21168.5, which applied to traditional mandamus, is
superseded by Section 21168. Under Section 21168, both administrative
and traditional mandamus under prior law are replaced by the new
judicial review statute. See Code Civ. Proc. 8§88 1120-1123.950. The
provision of former Section 21168.5 limiting the inquiry to prejudicial
abuse of discretion is superseded by Code of Civil Procedure Sections
1123.420-1123.460 (standards of review). Discretionary action is now
reviewed using the standard of Code of Civil Procedure Section
1123.450 (abuse of discretion).

STATE ENERGY RESOURCES CONSERVATION AND
DEVELOPMENT COMMISSION

Pub. Res. Code § 25531.5 (added). I napplicability of Code of Civil
Procedure

25531.5. Title 2 (commencing with Section 1120) of Part 3
of the Code of Civil Procedure does not apply to judicial
review of a decision of the commission on an application of
an electric utility for certification of a site and related facility
under this code.
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Comment. Section 25531.5 makes clear the judicial review provisions
of the Code of Civil Procedure do not apply to power plant siting
decisions of the Energy Commission under this code.

PUBLIC UTILITIES COMMISSION

Pub. Util. Code § 1768 (added). | napplicability of Code of Civil
Procedure

1768. Title 2 (commencing with Section 1120) of Part 3 of
the Code of Civil Procedure does not apply to judicial review
of proceedings of the commission under this code.

Comment. Section 1768 makes clear the judicial review provisions of
the Code of Civil Procedure do not apply to proceedings of the Public
Utilities Commission under this code.

PROPERTY TAXATION

Rev. & Tax. Code § 2954 (amended). Assessee's challenge by writ

2954. (a) An assessee may challenge a seizure of property
made pursuant to Section 2953 by petitioning for a-writ-of
prohibition or writ of mandate in the superior court review
under Title 2 (commencing with Section 1120) of Part 3 of the
Code of Civil Procedure aleging:

(1) That there are no grounds for the seizure;

(2) That the declaration of the tax collector is untrue or
Inaccurate; and

(3) That there are and will be sufficient funds to pay the
taxes prior to the date such taxes become delinquent.

(b) As a condition of maintaining the special review
proceedings for-a writ, the assessee shall file with the tax
collector a bond sufficient to pay the taxes and all fees and
charges actually incurred by the tax collector as aresult of the
seizure, and shall furnish proof of the bond with the court.
Upon the filing of the bond, the tax collector shall release the
property to the assessee.
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Comment. Section 2954 is amended to make judicial review under the
section subject to general provisions in the Code of Civil Procedure for
review of agency action.

Rev. & Tax. Code § 2955 (technical amendment). Recovery of costs
by assessee

2955. If the assessee prevails in the special review
proceeding for-a writ under Section 2954, the assessee is
entitlted to recover from the county al costs, including
attorney's fees, incurred by virtue of the seizure and
subsequent actions, and the tax collector shall bear the costs
of seizure and any fees and expenses of keeping the seized
property. If, however, subsequent to the date the taxes in
guestion become delinquent, the taxes are not paid in full and
it becomes necessary for the tax collector to seize property of
the assessee in payment of the taxes or to commence an
action against the assessee for recovery of the taxes, in
addition to all taxes and delinquent penalties, the assessee
shall reimburse the county for all costs incurred at the time of
the origina seizure and all other costs charged to the tax
collector or the county as a result of the original seizure and
any subsequent actions.

Comment. Section 2955 is amended to recognize that judicia review
under Section 2954 is subject to general provisions in the Code of Civil
Procedure for review of agency action.

Rev. & Tax. Code § 2956 (technical amendment). Precedence for
court hearing

2956. In all specia review proceedings for-a-writ brought
under this article, all courts in which such proceedings are
pending shall, upon the request of any party thereto, give such
proceedings precedence over al other civil actions and
proceedings, except actions and proceedings to which special
precedence is otherwise given by law, in the matter of the
setting of them for hearing or trial and in their hearing or tria,
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to the end that all such proceedings shall be quickly heard and
determined.

Comment. Section 2956 is amended to recognize that judicial review
under this article is subject to general provisions in the Code of Civil
Procedure for review of agency action.

STATE BOARD OF EQUALIZATION

Rev. & Tax. Code § 7279.6 (amended). Judicial review

7279.6. An arbitrary and capricious action of the board in
implementing the provisions of this chapter shal be
reviewable by-writ under Title 2 (commencing with Section
1120) of Part 3 of the Code of Civil Procedure.

Comment. Section 7279.6 is amended to make judicia review under
the section subject to genera provisions in the Code of Civil Procedure
for review of agency action.

CALIFORNIA UNEMPLOYMENT INSURANCE
APPEALS BOARD

Unemp. Ins. Code § 1243 (amended). Judicial review

1243. A decision of the appeals board on an appeal from a
denial of a protest under Section 1034 or on an appeal from a
denial or granting of an application for transfer of reserve
account under Article 5 (commencing with Section 1051)

shall be subject to judicia rewew lLanﬂ%\pprepHate

%F\A{;&@Lneue%emhedea&en under Title 2 (commenC| ng
with Section 1120) of Part 3 of the Code of Civil Procedure.
The director may, in writing, extend for a period of not
exceeding two years the time provided in Section 1123.630 of
the Code of Civil Procedure within which such proceeding
may be instituted if written request for such extension is filed
with the director within the 90-day period time prescribed by
that section.
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Comment. Section 1243 is amended to make clear that judicial review
under the section shall be under Code of Civil Procedure Sections 1120-
1123.950. The former 90-day time limit for a proceeding under this
section is superseded by the time limit provided in Code of Civil
Procedure Section 1123.630 (30 days from effective date of decision or
giving of notice, whichever islater).

DEPARTMENT OF MOTOR VEHICLES

Veh. Code § 13559 (amended). Petition for review

13559. (a) Notwithstanding Section 14400 or 14401, within
30-daysof the issuance of the a person who has been issued a
notice of determination of the department sustaining an order
of suspension or revocation of the person’s privilege to
operate a motor vehicle, after the hearing pursuant to Section
13558, the person may file-a petition for review of the order
in the court of competent jUI‘ISdICtIOﬂ in the pereon S county

sappertedJayJ;hee\Aeleneem#ereeerd Except as provi ded
in this section, the proceedings shall be conducted under Title
2 (commencing with Section 1120) of Part 3 of the Code of
Civil Procedure. In addition to the relief authorized under
Title 2, the court may order the department to rescind the
order of suspension or revocation and return, or reissue a new
license to, the person.

(b) A finding by the court after a review pursuant to this
section shall have no collateral estoppel effect on a
subsequent criminal prosecution and does not preclude
relitigation of those same factsin the criminal proceeding.
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Comment. Section 13559 is amended to make judicia review
proceedings under the section subject to the judicial review provisions of
the Code of Civil Procedure. The special venue rule of Section 13559 is
preserved.

Veh. Code § 14401 (amended). Statute of limitations on review

14401. (a) Any action brought in a court of competent
jurisdiction to review any order of the department refusing,
canceling, placing on probation, suspending, or revoking the
privilege of a person to operate a motor vehicle shal be
commenced within 90 days from the date the order is noticed.

(b) Upon final completion of all administrative appeals, the
person whose driving privilege was refused, canceled, placed
on probation, suspended, or revoked shall be given written
notice by the department of his or her right to a review by a
court pursuant-to-subdivision(a) under Title 2 (commencing
with Section 1120) of Part 3 of the Code of Civil Procedure.

Comment. Subdivision (b) of Section 14401 is amended to recognize
that judicial review is under Code of Civil Procedure Sections 1120-
1123.950. See Code Civ. Proc. § 1121.120 (other forms of judicial
review replaced).

DEPARTMENT OF SOCIAL SERVICES

Welf. & Inst. Code § 10962 (amended). Judicial review

10962. The applicant or recipient or the affected county,
within one year after receiving notice of the director’s final
decision, may file a petition with-the superior—court, for
judicial review under the provisions-of Section-1094.5 Title 2
(commencing with Section 1120) of Part 3 of the Code of

C|V|I Procedureﬂapaymg%%%enm

th%eas%ueh The rwam%g#anted shall be the excluswe
remedy available to the applicant or recipient or county for
review of the director’s decision. The director shall be the
sole respondent in such the proceedings. Immediately upon
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being served the director shall serve a copy of the petition on
the other party entitled to judicial review and such that party
shall have the right to intervene in the proceedings.

No filing fee shall be required for the filing of a petition for
review pursuant to this section. -Any—such—petition-to-the
superior-court The proceeding for judicial review shal be
entitled to a preference in setting a date for hearing on-the
petition. No bond shall be required in the case of any petition
for review, nor in any appeal therefrom from the decision of
the superior court. The applicant or recipient shall be entitled
to reasonable attorney’s fees and costs, if he obtains-a
decision-in-his-favor the applicant or recipient obtains a
favorable decision.

Comment. Section 10962 is amended to make judicia review of a
welfare decision of the Department of Social Services subject to the
judicial review provisionsin the Code of Civil Procedure. Judicial review
isin the superior court. Code Civ. Proc. § 1123.510. The scope of review
is prescribed in Code of Civil Procedure Sections 1123.410-1123.460.
See also Code Civ. Proc. § 1123.160 (condition of relief).

Special provisions of this section prevail over general provisions of the
Code of Civil Procedure governing judicial review. See Code Civ. Proc.
§1121.110 (conflicting or inconsistent statute controls).

UNCODIFIED

Uncodified (added). Severability

SEC. . The provisions of this act are severable. If any
provision of this act or its application is held invalid, that
invalidity shall not affect other provisions or applications that
can be given effect without the invalid provision or
application.

Uncodified (added). Application of new law

SEC. . (&) Thistitle applies to a proceeding commenced
on or after January 1, 1998, for judicial review of agency
action.
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(b) The applicable law in effect before January 1, 1998,
continues to apply to a proceeding for judicia review of
agency action pending on January 1, 1998.
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COMMENTSTO TECHNICAL
CONFORMING REVISIONS

Note. Senate Bill 261 makes revisions in existing codes to conform
them to the new provisions in the Code of Civil Procedure for judicia
review of agency action. To save printing costs, the text of Senate Bill
261 is not set out in this Appendix. Instead, Comments to sections in the
bill are set out below. Leadlines for uncodified acts use the same
numbering system as West’s Annotated California Codes.

Department of Consumer Affairs

Bus. & Prof. Code § 125.7 (amended). Restraining orders

Comment. Section 125.7 is amended to revise the reference to the
provisions for judicial review. See Code Civ. Proc. 88 1120-1123.950.

Bus. & Prof. Code § 125.8 (amended). Temporary order restraining
licensee

Comment. Section 125.8 is amended to revise the reference to the
provisions for judicial review. See Code Civ. Proc. 88 1120-1123.950.

Denial, Suspension, and Revocation of Licenses Generally

Bus. & Prof. Code § 494 (amended). I nterim suspension or
restriction order

Comment. Section 494 is amended to revise references to the
provisions for judicia review. See Code Civ. Proc. 88 1120-1123.950.

Healing Arts Generally

Bus. & Prof. Code § 809.8 (amended). Judicial review, discovery, and
testimony

Comment. Section 809.8 is amended to revise the reference to the
provisions for judicial review. See Code Civ. Proc. §8 1120-1123.950.



178 JUDICIAL REVIEW OF AGENCY ACTION [Val. 27

Medical Board of California

Bus. & Prof. Code § 2087 (amended). Action to compel approval or
admission

Comment. Section 2087 is amended to revise the reference to the
provisions for judicia review. See Code Civ. Proc. 88 1120-1123.950.
The former language prohibiting the court from exercising independent
judgment on the evidence is deleted as unnecessary, since under Code of
Civil Procedure Section 1123.430 the standard of review of factfinding is
substantial evidencein light of the whole record.

Bus. & Prof. Code § 2337 (amended). Calendar preference

Comment. Section 2337 is amended to revise the reference to the
provisionsfor judicia review. See Code Civ. Proc. 88 1120-1123.950.

Board of Pharmacy

Bus. & Prof. Code 8§ 4300 (amended). Suspension or revocation of
license; judicial review
Comment. Section 4300 is amended to revise the reference to the
provisionsfor judicia review. See Code Civ. Proc. 88 1120-1123.950.

Board of Examinersin Veterinary Medicine
Bus. & Prof. Code § 4875.6 (amended). Procedur e to contest citation

or penalty

Comment. Section 4875.6 is amended to revise the reference to the
provisions for judicial review. See Code Civ. Proc. 88 1120-1123.950.

Contractors State License Board

Bus. & Prof. Code § 7071.11 (amended). Action on bond

Comment. Section 7071.11 is amended to revise the reference to the
provisions for judicial review. See Code Civ. Proc. 88 1120-1123.950.

Bureau of Security and Investigative Services

Bus. & Prof. Code § 7502.4 (amended). Restraining or der

Comment. Section 7502.4 is amended to revise the reference to the
provisions for judicial review. See Code Civ. Proc. 88 1120-1123.950.
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Structural Pest Control Board

Bus. & Prof. Code § 8662 (amended). Appeal of fine or suspension;
judicial review
Comment. Section 8662 is amended to revise the reference to the
provisionsfor judicia review. See Code Civ. Proc. 88 1120-1123.950.

Bus. & Prof. Code § 8698.3 (amended). (Operative until January 1,
1997) Civil penalties; judicial review
Comment. Section 8698.3 is amended to revise the reference to the
provisions for judicia review. See Code Civ. Proc. 88 1120-1123.950.
The former 30-day time limit of Section 8698.3 is superseded by Code of
Civil Procedure Section 1123.640.

Real Estate Commissioner

Bus. & Prof. Code § 10471.5 (technical amendment). Notice of
commissioner’sdecision
Comment. Section 10471.5 is amended to revise the reference to the
provisions for judicial review. See Code Civ. Proc. 88 1120-1123.950.
The former requirement of notice of the time to file a petition for review
is superseded by Code of Civil Procedure Section 1123.630.

Department of Food and Agriculture (part 1)

Bus. & Prof. Code § 12015.3 (amended). (Operation contingent) Civil
penalty
Comment. Section 12015.3 is amended to revise the reference to the
provisions for judicia review. See Code Civ. Proc. 88 1120-1123.950.
The former provision in subdivision (c)(9) prescribing the time limit for a
petition is superseded by Code of Civil Procedure Section 1123.640.

Attorney General (part 1)

Bus. & Prof. Code § 17550.18 (amended). (Oper ative until January
1, 1999) Severability; burden of proof; proceeding challenging
decision of Attorney General

Comment. Section 17550.18 is amended to revise the reference to the

provisions for judicia review. See Code Civ. Proc. 88 1120-1123.950.

The former reference to substantia evidence review is continued in

substance in Code of Civil Procedure Section 1123.430 (standard of

review of factfinding). See also Code Civ. Proc. § 1123.450 (review of
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agency exercise of discretion). The former provision on the record for
review is superseded by Code of Civil Procedure Section 1123.820
(contents of administrative record) and 1123.850 (new evidence on
judicial review).

CdliforniaHorse Racing Board

Bus. & Prof. Code § 19463 (amended). Finality of action

Comment. Section 19463 is amended to make clear that judicia
review of board action is under the judicial review provisions of the Code
of Civil Procedure. The former last sentence of Section 19463 (30-day
limitation period) is superseded by Code of Civil Procedure Section
1123.630 (limitation period for adjudicative proceeding). For
administrative action other than in an adjudicative proceeding, the
general limitations periods for ordinary civil actions will apply, as
determined by the nature of the right asserted. See, eg., Allen v.
Humboldt County Board of Supervisors, 220 Cal. App. 2d 877, 884-85,
34 Cal. Rptr. 232, 236 (1963); see also Berkeley Unified School Dist. v.
State, 33 Cal. App. 4th 350, 362-63, 365, 39 Cal. Rptr. 2d 326, 333, 335
(1995).

Attorney General (part 2)

Bus. & Prof. Code § 19813 (amended). Conduct of proceedings

Comment. Section 19813 is amended to revise the reference to the
provisionsfor judicial review. See Code Civ. Proc. 88 1120-1123.950.

Civ. Code § 1812.203 (amended). Filing and updating disclosure
statements

Comment. Section 1812.203 is amended to revise the reference to the
provisions for judicial review. See Code Civ. Proc. 88 1120-1123.950.
The former reference to superior court is superseded by Code of Civil
Procedure Section 1123.510 (superior court jurisdiction). The former
reference to “other judicial relief” is deleted, since the judicia review
provisions of the Code of Civil Procedure provide the exclusive means of
judicial review. See Code Civ. Proc. § 1121.120.

State Board of Equalization & Franchise Tax Board

Code Civ. Proc. § 706.075 (amended). Withholding order for taxes

Comment. Section 706.075 is amended to revise the reference to the
provisionsfor judicial review. See Code Civ. Proc. 88 1120-1123.950.
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State Regulatory Agencies

Code Civ. Proc. § 1028.5 (technical amendment). Action between
small business and regulatory agency

Comment. Section 1028.5 is amended to revise the reference to
former Section 800 of the Government Code, which has been recodified
in the Code of Civil Procedure.

Genera Law

Code Civ. Proc. § 1089.5 (amended). Answer to petition for writ of
mandate

Comment. Section 1089.5 is amended to delete the reference to
Section 11523 of the Government Code, which has been repealed. For
formal adjudication under the Administrative Procedure Act, the record
is requested pursuant to Section 1123.830, but Section 1089.5 does not
apply to judicial review proceedings under Sections 1120-1123.950. See
Section 1123.710 (Part 2 applies, but not Part 3).

Public Entities (part 1)

Code Civ. Proc. § 1245.255 (amended). Judicial review; resolution of
necessity
Comment. Section 1245.255 is amended to change the former

reference to a writ of mandate to a reference to the judicial review
provisions of Code of Civil Procedure Sections 1120-1123.950.

School District Governing Boards

Educ. Code § 35145 (amended). Public meetings

Comment. Section 35145 is amended to delete the reference to
mandamus or injunction. See Gov’t Code 8§ 54960.1 (petition for review).

Community College District Governing Boards

Educ. Code § 72121 (amended). Public meetings

Comment. Section 72121 is amended to delete the reference to
mandamus or injunction. See Gov’t Code 8§ 54960.1 (petition for review).
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Educ. Code § 81960 (amended). Proceeding to compel performance
of duties

Comment. Section 81960 is amended to refer to the judicial review
provisions of the Code of Civil Procedure. Under those provisions, a
petition for review is the proper way to obtain judicial review of agency
action. See Code Civ. Proc. 88 1121.120, 1123.610.

Educ. Code § 87611 (amended). Judicial review

Comment. Section 87611 is amended to revise the reference to the
provisionsfor judicia review. See Code Civ. Proc. 88 1120-1123.950.

Trustees of California State University

Educ. Code § 90072 (amended). Judicial review

Comment. Section 90072 is amended to refer to the judicia review
provisions of the Code of Civil Procedure. Under those provisions, a
petition for review is the proper way to obtain judicia review of agency
action. See Code Civ. Proc. 88 1121.120, 1123.610.

Regents of the University of California

Educ. Code § 92491 (amended). Bondholder’s power to secure
performance

Comment. Section 92491 is amended to refer to the judicial review
provisions of the Code of Civil Procedure. Under those provisions, a
petition for review is the proper way to obtain judicial review of agency
action. See Code Civ. Proc. 88 1121.120, 1123.610.

Cdlifornia Educational Facilities Authority

Educ. Code § 94148 (amended). Restrictions

Comment. Section 94148 is amended to refer to the judicial review
provisions of the Code of Civil Procedure. Under those provisions, a
petition for review is the proper way to obtain judicial review of agency
action. See Code Civ. Proc. 88 1121.120, 1123.610.

Council for Private Postsecondary and Vocational Education

Educ. Code § 94323 (amended). Procedur e for notice and hearing

Comment. Subdivision (k)(1) of Section 94323 is amended to replace
the former reference to a writ of mandate with a reference to the
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provisions for judicial review of Code of Civil Procedure Sections 1120-
1123.950.

Former subdivision (k)(2) is deleted. The first sentence of former
subdivision (k)(2) is superseded by Code of Civil Procedure Section
1123.820 (contents of administrative record). The second sentence of
former subdivision (k)(2) is superseded by Code of Civil Procedure
Section 1123.470 (burden of demonstrating invalidity of agency action
on party asserting it). The third sentence of former subdivision (k)(2) is
superseded by Code of Civil Procedure Section 1123.810 (record
exclusive basis for judicial review). The fourth sentence of former
subdivision (k)(2) is superseded by Code of Civil Procedure Sections
1123.420-1123.460.

Former subdivision (k)(3) is redesignated as subdivision (k)(2) and
amended to delete the requirement that the party seeking a stay must
establish a substantial likelihood that it will prevail on the merits. Thisis
superseded by Code of Civil Procedure Section 1123.720(b) (petitioner
likely to prevail on the merits, without a stay petitioner will suffer
irreparable injury, and stay will not substantially harm others or threaten
public health, safety, or welfare).

County Elections Officials

Elec. Code 8§ 9190 (amended). Public examination; amendment or
deletion of materials

Comment. Section 9190 is amended to refer to the judicia review
provisions of the Code of Civil Procedure. Under those provisions, a
petition for review is the proper way to obtain judicial review of agency
action. See Code Civ. Proc. 88 1121.120, 1123.610.

Elec. Code 8§ 9295 (amended). Public examination

Comment. Section 9295 is amended to refer to the judicial review
provisions of the Code of Civil Procedure. Under those provisions, a
petition for review is the proper way to obtain judicial review of agency
action. See Code Civ. Proc. 88 1121.120, 1123.610.

Elec. Code § 13313 (amended). Public examination

Comment. Section 13313 is amended to refer to the judicia review
provisions of the Code of Civil Procedure. Under those provisions, a
petition for review is the proper way to obtain judicia review of agency
action. See Code Civ. Proc. 88 1121.120, 1123.610.
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Savings and Loan Commissioner

Fin. Code § 8055 (amended). Judicial review

Comment. Section 8055 is amended to refer to the provisions for
judicial review, see Code Civ. Proc. 88 1120-1123.950, and to delete the
former second sentence. The former second sentence is superseded by
Code of Civil Procedure Section 1123.630. Under Section 1123.630, the
time for filing a petition for review is 30 days after the decision is
effective.

Fish and Game Commission

Fish & Game Code § 2076 (amended). Judicial review

Comment. Section 2076 is amended to revise the reference to the
provisionsfor judicia review. See Code Civ. Proc. 88 1120-1123.950.

Department of Food and Agriculture (part 2)

Food & Agric. Code 8§ 5311 (amended). Civil penalty

Comment. Section 5311 is amended to revise the reference to the
provisions for judicia review. See Code Civ. Proc. 8§88 1120-1123.950.
The former reference in subdivision (c) to the time within which review
must be commenced is superseded by Code of Civil Procedure Section
1123.630.

State Agencies Responsible for Roadside V egetation Control

Food & Agric. Code 8§ 5509 (amended). Judicial review

Comment. Section 5509 is amended to refer to the judicia review
provisions of the Code of Civil Procedure. Under those provisions, a
petition for review is the proper way to obtain judicia review of agency
action. See Code Civ. Proc. 88 1121.120, 1123.610. The former second
sentence of Section 5509 authorizing injunctive relief is continued in
substance in Code of Civil Procedure Section 1123.730 (relief
permitted).

Department of Food and Agriculture (part 3)

Food & Agric. Code 8§ 11512.5 (amended). Suspension; appeal

Comment. Section 11512.5 is amended to revise the reference to the
provisions for judicia review. See Code Civ. Proc. 8§88 1120-1123.950.
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The former provision in subdivision (a)(5) prescribing the time limit for
review is superseded by Code of Civil Procedure Section 1123.630.

Food & Agric. Code § 12648 (amended). Declaration of crop as
nuisance; judicial review
Comment. Section 12648 is amended to revise the reference to the
provisions for judicial review. See Code Civ. Proc. 88 1120-1123.950.

Food & Agric. Code § 12999.4 (amended). Civil penalty

Comment. Section 12999.4 is amended to revise the reference to the
provisions for judicia review. See Code Civ. Proc. 88 1120-1123.950.
The former provision requiring review to be sought within 30 days after
the date of the decision is superseded by Code of Civil Procedure Section
1123.630.

Food & Agric. Code 8§ 12999.5 (amended). Civil penalty

Comment. Section 12999.5 is amended to revise the reference to the
provisions for judicia review. See Code Civ. Proc. 88 1120-1123.950.
The former provision in subdivision (c)(9) prescribing the time limit for
review is superseded by Code of Civil Procedure Section 1123.630.

Food & Agric. Code § 14009 (amended). Review of action involving
permit; judicial review
Comment. Section 14009 is amended to revise the reference to the
provisionsfor judicia review. See Code Civ. Proc. 88 1120-1123.950.

Food & Agric. Code § 15071.5 (amended). Civil penalty

Comment. Section 15071.5 is amended to revise the reference to the
provisions for judicial review. See Code Civ. Proc. 88 1120-1123.950.

Food & Agric. Code § 18931 (amended). Administrative and judicial
review

Comment. Section 18931 is amended to revise the reference to the
provisions for judicial review. See Code Civ. Proc. 88 1120-1123.950.

Food & Agric. Code § 19447 (amended). Civil penalty
Comment. Section 19447 is amended to revise the reference to the
provisions for judicial review. See Code Civ. Proc. §8 1120-1123.950.

Food & Agric. Code § 21051.3 (amended). Civil penalty

Comment. Section 21051.3 is amended to revise the reference to the
provisions for judicia review. See Code Civ. Proc. 88 1120-1123.950.
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The former provision in subdivision (c) prescribing the time limit for
review is superseded by Code of Civil Procedure Section 1123.630.

Food & Agric. Code § 21051.4 (amended). Civil penalty

Comment. Section 21051.4 is amended to revise the reference to the
provisionsfor judicia review. See Code Civ. Proc. 88 1120-1123.950.

Food & Agric. Code § 24007 (amended). Civil penalty; judicial
review
Comment. Section 24007 is amended to revise the reference to the
provisions for judicia review. See Code Civ. Proc. 88 1120-1123.950.
The former provision in subdivision (f) prescribing the time limit for
review is superseded by Code of Civil Procedure Section 1123.630.

Food & Agric. Code 8§ 35928 (amended). Prohibited use of raw milk;
judicial review

Comment. Subdivision (d) of Section 35928 is amended to replace the
former reference to Section 1085 of the Code of Civil Procedure with a
reference to Code of Civil Procedure Sections 1120-1123.950, and to
delete the former reference to the superior court. Under Section 1123.510
of the Code of Civil Procedure, the superior court is the proper court for
judicial review.

Food & Agric. Code 8§ 43003 (amended). Civil penalty; judicial
review
Comment. Section 43003 is amended to revise the reference to the
provisionsfor judicia review. See Code Civ. Proc. 88 1120-1123.950.

Food & Agric. Code § 46007 (amended). Civil penalty; judicial
review

Comment. Section 46007 is amended to revise the reference to the
provisions for judicia review. See Code Civ. Proc. 88 1120-1123.950.
The former provision in subdivision (€) prescribing the time limit for
review is superseded by Code of Civil Procedure Section 1123.630. The
former provision in subdivision (€) for review to be sought by “any
person” is superseded by Code of Civil Procedure Sections 1123.210-
1123.240 (standing). This may not be a significant substantive change,
because “any person” may have been qualified by the provision in Code
of Civil Procedure Section 1086 permitting mandamus to be sought by a
party “beneficially interested.”



1997] TECHNICAL CONFORMING REVISION COMMENTS 187

Food & Agric. Code 8§ 47025 (amended). (Operative until January 1,
2000) Violations and enforcement; judicial review
Comment. Section 47025 is amended to revise the reference to the
provisions for judicial review. See Code Civ. Proc. 88 1120-1123.950.
The provision formerly in subdivision (d)(9) prescribing the time within
which judicial review must be sought is superseded by Code of Civil
Procedure Section 1123.630.

Food & Agric. Code § 59234.5 (amended). Deficiency determination

Comment. Subdivision (d) of Section 59234.5 is amended to refer to
the provisions for judicia review. See Code Civ. Proc. 88 1120-
1123.950.

Food & Agric. Code 8§ 60016 (amended). Deficiency judgment

Comment. Subdivision (d) of Section 60016 is amended to refer to the
provisionsfor judicia review. See Code Civ. Proc. 88 1120-1123.950.

Food & Agric. Code § 61899 (amended). Judicial review

Comment. Section 61899 is amended to refer to the provisions for
judicial review. See Code Civ. Proc. §8§ 1120-1123.950.

Food & Agric. Code § 62665 (amended). Judicial review

Comment. Section 62665 is amended to refer to the provisions for
judicial review. See Code Civ. Proc. 88 1120-1123.950. The former 30-
day time limit for review is superseded by Code of Civil Procedure
Section 1123.630.

Public Entities (part 2)

Gov't Code § 942 (amended). Judicial review

Comment. Section 942 is amended to refer to the judicial review
provisions of the Code of Civil Procedure. Under those provisions, a
petition for review is the proper way to compel performance of a
ministerial duty of a public entity. See Code Civ. Proc. 88 1121.120,
1123.610. However, an action against the public entity under the
Cdlifornia Tort Claims Act is not subject to the judicial review provisions
of the Code of Civil Procedure. Seeid. § 1121(a)(3) and Comment.
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Local Public Entities

Gov't Code § 970.2 (amended). Duty of public entity to pay
judgment; judicial review

Comment. Section 970.2 is amended to refer to the judicial review
provisions of the Code of Civil Procedure. Under those provisions, a
petition for review is the proper way to compel performance of a
ministerial duty of a public entity. See Code Civ. Proc. 88 1121.120,
1123.610. However, an action against the public entity under the
Cdlifornia Tort Claims Act is not subject to the judicial review provisions
of the Code of Civil Procedure. Seeid. § 1121(a)(3) and Comment.

Gov't Code § 7911 (amended). Return of excess revenues, judicial
review
Comment. Section 7911 is amended to replace the former reference to
awrit of mandate with a reference to the provisions for judicial review.
See Code Civ. Proc. 88 1120-1123.850.

Administrator for Oil Spill Response,
Department of Fish & Game

Gov't Code § 8670.68 (amended). Complaint; hearing; judicial
review

Comment. Section 8670.68 is amended to revise the reference to the
provisions for judicia review. See Code Civ. Proc. 88 1120-1123.950.
The former provision in subdivision (d) for review jurisdiction in the
court of appeal is superseded by Code of Civil Procedure Section
1123.510 (superior court jurisdiction). The former fourth sentence of
subdivision (d) (substantial evidence review) is superseded by Code of
Civil Procedure Sections 1123.420 (independent judgment review of
application of law to fact) and 1123.430 (substantial evidence review of
factfinding). The former fifth sentence of subdivision (d) (petition for
mandate does not stay corrective action or penalties) is superseded by
Code of Civil Procedure Section 1123.720 (stay in discretion of
reviewing court).

Gov't Code § 8670.69.6 (amended). Judicial review of cease and
desist order
Comment. Section 8670.69.6 is amended to revise the reference to the
provisions for judicia review. See Code Civ. Proc. 88 1120-1123.950.
The former reference to the superior court is continued in substance in
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Code of Civil Procedure Section 1123.510 (jurisdiction in superior
court).

State Agencies

Gov't Code 8§ 11130 (amended). Commencement of action

Comment. Section 11130 is amended to refer to the judicial review
provisions of the Code of Civil Procedure. Under those provisions, a
petition for review is the proper way to obtain judicial review of agency
action. See Code Civ. Proc. 88 1121.120, 1123.610.

Gov't Code § 11130.3 (amended). Voiding action in violation of open
meeting law

Comment. Section 11130.3 is amended to refer to the judicial review
provisions of the Code of Civil Procedure. Under those provisions, a
petition for review is the proper way to obtain judicial review of agency
action. See Code Civ. Proc. 8§88 1121.120, 1123.610. The former
provision in subdivision (a) prescribing the time limit for review is
superseded by Code of Civil Procedure Section 1123.630.

Administrative Procedure Act (rulemaking)

Gov't Code 8§ 11350.3 (amended). Judicial review of disapproved or
repealed regulation

Comment. Section 11350.3 is amended to refer to the judicial review
provisions of the Code of Civil Procedure. Under those provisions, a
petition for review is the proper way to obtain judicial review of agency
action. See Code Civ. Proc. 88 1121.120, 1123.610. The former
reference to superior court is continued in substance in Code of Civil
Procedure Section 1123.510.

Administrative Procedure Act (administrative adjudication)

Gov't Code § 11460.80 (amended). (Operative July 1, 1997) Judicial
review
Comment. Section 11460.80 is amended to revise the reference to the
provisions for judicial review. See Code Civ. Proc. §8 1120-1123.950.

Gov't Code § 11517 (amended). Decision in contested case

Comment. Section 11517 is amended to revise the reference to the
provisions for judicia review. See Code Civ. Proc. 88 1120-1123.950.
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Gov't Code § 11529 (amended). Interim orders

Comment. Section 11529 is amended to revise the reference to the
provisionsfor judicia review. See Code Civ. Proc. 88 1120-1123.950.

State Fair Employment and Housing Commission

Gov't Code § 12987.1 (amended). Judicial review

Comment. Section 12987.1 is amended to revise the references to the
provisions for judicia review. See Code Civ. Proc. 88 1120-1123.950.
The language added to the last portion of subdivision (a) continues the
substance of the former language it replaces. The language formerly
found in subdivision (b) concerning permissible relief is continued in
substance in Code of Civil Procedure Sections 1123.720 (stay of agency
action) and 1123.730 (court may set aside or modify agency action and
make interlocutory orders).

State Board of Control

Gov't Code § 13969.1 (amended). Decision; review

Comment. Section 13969.1 is amended to replace the former
references to a writ of mandate with a reference to the provisions for
judicial review. See Code Civ. Proc. 8§ 1120-1123.850.

California Health Facilities Financing Authority

Gov't Code § 15444 (amended). Rights and remedies of bond holders

Comment. Section 15444 is amended to replace the former reference
to mandamus with a reference to the judicial review provisions of the
Code of Civil Procedure. Under those provisions, a petition for review is
the proper way to compel performance of a ministerial duty by a public
entity. See Code Civ. Proc. §§ 1121.120, 1123.610.

Commission on State Mandates

Gov't Code § 17559 (amended). Judicial review

Comment. Section 17559 is amended to revise the reference to the
provisionsfor judicia review. See Code Civ. Proc. 88 1120-1123.950.
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Board of Administration, Public
Employees Retirement System

Gov't Code § 20126 (technical amendment). Refusal to admit
liability
Comment. Section 20126 is amended to revise the reference to former
Section 800.

County Boards of Supervisors (part 1)

Gov't Code § 26370 (amended). Rights and remedies of bond holders

Comment. Section 26370 is amended to replace the former reference
to mandamus or other appropriate proceeding with a reference to the
judicial review provisions of the Code of Civil Procedure. Under those
provisions, a petition for review is the proper way to obtain judicial
review of agency action. See Code Civ. Proc. 88 1121.120, 1123.610.

Gov't Code § 26470 (amended). Rights and remedies of bond holders

Comment. Section 26470 is amended to replace the former reference
to mandamus or other appropriate proceeding with a reference to the
judicial review provisions of the Code of Civil Procedure. Under those
provisions, a petition for review is the proper way to obtain judicial
review of agency action. See Code Civ. Proc. 88 1121.120, 1123.610.

County Boards of Retirement

Gov't Code § 31725 (amended). Deter mination of permanent
incapacity
Comment. Section 31725 is amended to replace the former reference
to the writ of mandamus with a reference to the provisions for judicia
review. See Code Civ. Proc. 88 1120-1123.850.

Local Agencies (part 1)

Gov't Code § 50770 (amended). Rights and remedies of bond holders

Comment. Section 50770 is amended to replace the former reference
to mandamus or other appropriate proceeding with a reference to the
judicial review provisions of the Code of Civil Procedure. Under those
provisions, a petition for review is the proper way to obtain judicial
review of agency action. See Code Civ. Proc. 88 1121.120, 1123.610.
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Governing Boards of Cities and Counties

Gov't Code § 51154 (amended). Judicial review

Comment. Section 51154 is amended to add subdivision (b). The
judicial review provisions of the Code of Civil Procedure have replaced
mandamus as the proper way to obtain judicial review of agency action.
See Code Civ. Proc. 88 1121.120, 1123.610.

County Boards of Supervisors (part 2) or City Council

Gov't Code § 51286 (amended). Judicial review

Comment. Section 51286 is amended to revise the reference to the
provisionsfor judicia review. See Code Civ. Proc. 88 1120-1123.950.

Gov't Code § 51294 (amended). Enfor cement

Comment. Section 51294 is amended to add subdivision (b). The
judicial review provisions of the Code of Civil Procedure have replaced
mandamus as the proper way to obtain judicial review of agency action.
See Code Civ. Proc. 88§ 1121.120, 1123.610.

Gov't Code § 51294.2 (amended). Validation proceedings

Comment. Section 51294.2 is amended to refer to the judicial review
provisions of the Code of Civil Procedure. Under those provisions, a
petition for review is the proper way to obtain judicia review of agency
action. See Code Civ. Proc. §8 1121.120, 1123.610.

Gov't Code § 53069.4 (technical amendment). Violation of local
ordinance; appeal
Comment. Section 53069.4 is amended to revise the reference to the
judicial review provisions of the Code of Civil Procedure. See Code Civ.
Proc. 88 1120-1123.950.

Gov't Code § 53595.35 (amended). Remedies of trustees and holders
of debt instruments

Comment. Section 53595.35 is amended to replace the former
reference to enforcement by mandamus with a reference to the judicial
review provisions of the Code of Civil Procedure. Under those
provisions, a petition for review is the proper way to obtain judicial
review of agency action. See Code Civ. Proc. §8 1121.120, 1123.610.
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Local Agencies (part 2)

Gov't Code § 54642 (amended). Enfor cement of rights of
bondholders

Comment. Section 54642 is amended to replace the former reference
to enforcement by mandamus with a reference to the judicial review
provisions of the Code of Civil Procedure. Under those provisions, a
petition for review is the proper way to obtain judicial review of agency
action. See Code Civ. Proc. 88 1121.120, 1123.610.

Gov't Code § 54702.8 (amended). Action by holder of bonds

Comment. Section 54702.8 is amended to replace the former reference
to enforcement by mandamus with a reference to the judicial review
provisions of the Code of Civil Procedure. Under those provisions, a
petition for review is the proper way to obtain judicia review of agency
action. See Code Civ. Proc. 88 1121.120, 1123.610.

Gov't Code § 54740.6 (amended). Judicial review

Comment. Section 54740.6 is amended to replace the former
references to mandamus with references to the judicia review provisions
of the Code of Civil Procedure. Under those provisions, a petition for
review is the proper way to obtain judicial review of agency action. See
Code Civ. Proc. 88 1121.120, 1123.610. The former provision for
superior court jurisdiction is continued in substance in Code of Civil
Procedure Section 1123.510. The former time limit for a mandamus
petition under this section is superseded by the time limit in Code of
Civil Procedure Section 1123.640. The former provision for the court to
exercise independent judgment on the evidence is superseded by Code of
Civil Procedure Section 1123.440 (standard of review of determinations
of fact).

Gov't Code § 54960 (amended). Proceeding to prevent violation;
recor ding closed sessions; discovery of tapes

Comment. Section 54960 is amended to replace the former reference
to mandamus, injunction or declaratory relief with a reference to the
judicial review provisions of the Code of Civil Procedure. Under those
provisions, a petition for review is the proper way to obtain judicial
review of agency action. See Code Civ. Proc. 88 1121.120, 1123.610.
See aso Code Civ. Proc. § 1123.730 (court may grant injunctive or
declaratory relief).
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Gov't Code § 54960.1 (amended). Proceeding to determine validity of
action

Comment. Section 54960.1 is amended to replace the former reference
to mandamus or injunction with a reference to the judicial review
provisions of the Code of Civil Procedure. Under those provisions, a
petition for review is the proper way to obtain judicial review of agency
action. See Code Civ. Proc. 88 1121.120, 1123.610.

Department of Housing and Community Devel opment (part
1), Council of Governments, or Local Government

Gov't Code § 65584 (amended). L ocal gover nment share of regional
housing needs

Comment. Section 65584 is amended to revise the reference to the
provisionsfor judicia review. See Code Civ. Proc. 88 1120-1123.950.

Gov't Code § 65590 (amended). Replacement dwelling unitsin
coastal zone; exemptions

Comment. Section 65590 is amended to revise the reference to the
provisionsfor judicia review. See Code Civ. Proc. 88 1120-1123.950.

Cities and Counties

Gov't Code § 65751 (amended). Action challenging general plan

Comment. Section 65751 is amended to refer to the judicia review
provisions of the Code of Civil Procedure. Under those provisions, a
petition for review is the proper way to obtain judicia review of agency
action. See Code Civ. Proc. 88 1121.120, 1123.610.

Local Agencies (part 3)

Gov't Code § 66499.37 (amended). Judicial review

Comment. Section 66499.37 is amended to refer to the judicial review
provisions of the Code of Civil Procedure. Under those provisions, a
petition for review is the proper way to obtain judicia review of agency
action. See Code Civ. Proc. 8§88 1121.120, 1123.610. The former
limitations provision in Section 66499.37, requiring the action or
proceeding to be brought and summons served within 90 days after the
date of the decision, is superseded by Code of Civil Procedure Section
1123.640 (90 days after decision announced or required notice given). A
summons is not required in judicial review proceedings. See Code Civ.
Proc. § 1123.610(c) & Comment.
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San Francisco Bay Conservation and
Development Commission (part 1)

Gov't Code § 66639 (amended). Judicial review

Comment. Section 66639 is amended to revise the reference to the
provisions for judicia review. See Code Civ. Proc. 88 1120-1123.950.
The former reference to superior court is continued in substance in Code
of Civil Procedure Section 1123.510.

Subdivision (b) is deleted. The contents of the record for judicial
review are prescribed in Code of Civil Procedure Section 1123.820. The
standard of review of the sufficiency of the evidence is prescribed in
Code of Civil Procedure Section 1123.430 (standard of review of
determinations of fact).

Gov't Code § 66641.7 (amended). Judicial review; action to collect
penalties
Comment. Section 66641.7 is amended to revise the references to the
provisions for judicial review. See Code Civ. Proc. 88 1120-1123.950.

Tahoe Regional Planning Agency

Gov't Code § 66802 (added). Judicial review

Comment. Under Section 66802, judicia review involving the Tahoe
Regional Planning Compact is under the judicial review provisions of the
Code of Civil Procedure. See Code Civ. Proc. 88 1120-1123.950. Thisis
consistent with Code of Civil Procedure Sections 1121.120 (other forms
of judicia review replaced) and 1123.610 (petition for review). Actions
alleging noncompliance with this compact or with an ordinance or
regulation of the agency is authorized by Section 66801, Article VI.

Formerly, actions aleging noncompliance with the Tahoe Regional
Planning Compact were for ordinary mandamus, declaratory or
injunctive relief, or inverse condemnation. See People exrel. Younger v.
County of El Dorado, 5 Cal. 3d 480, 487 P.2d 1193, 96 Cal. Rptr. 553
(1971) (mandamus); League to Save Lake Tahoe v. Tahoe Regiona
Planning Agency, 105 Cal. App. 3d 394, 396, 164 Cal. Rptr. 357 (1980)
(mandamus, injunctive relief); Viso v. State of California, 92 Cal. App.
3d 15, 154 Ca. Rptr. 580 (1979) (declaratory and injunctive relief,
inverse condemnation); Sierra Tereno v. Tahoe Regiona Planning
Agency, 79 Ca. App. 3d 439, 144 Cd. Rptr. 776 (1978) (inverse
condemnation). The judicia review provisions in the Code of Civil
Procedure replace mandamus and declaratory and injunctive relief in
these cases. See Code Civ. Proc. 8§ 1121.120. However, these provisions
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cannot replace actions for inverse condemnation. Inverse condemnation
is of constitutional origin, and cannot be curtailed by statute. California
Government Tort Liability Practice § 2.97, at 181-82 (Cal. Cont. Ed. Bar,
3d ed. 1992). Concerning joinder of a cause of action for inverse
condemnation with a judicial review proceeding, see Code Civ. Proc. §
1121.120(b) and Comment.

San Francisco Bay Area Transportation Termina Authority

Gov't Code 8 67620 (amended). Rights and remedies of bondholders

Comment. Subdivision (a) of Section 67620 is amended to refer to the
judicial review provisions of Code of Civil Procedure Sections 1120-
1123.950.

Board of Directors of Industrial Development
Authority of City or County

Gov't Code § 91537 (amended). Resolution authorizing issuance of
bonds

Comment. Section 91537 is amended to replace the former reference
to various proceedings and remedies with a reference to the judicia
review provisions of the Code of Civil Procedure. Under those
provisions, a petition for review is the proper way to obtain judicial
review of agency action. See Code Civ. Proc. 8§ 1121.120, 1123.610.
The court on review may grant appropriate relief, whether mandatory,
injunctive, or declaratory, preliminary or final, temporary or permanent,
or equitable or legal. Code Civ. Proc. § 1123.730. See aso Code Civ.
Proc. § 1121.130 (injunctive relief ancillary).

Cdlifornia Passenger Rail Financing Commission

Gov't Code § 92308 (amended). Rights and remedies of bondholder

Comment. Section 92308 is amended to replace the former reference
to enforcement proceedings by mandamus with a reference to the judicial
review provisions of the Code of Civil Procedure. Under those
provisions, a petition for review is the proper way to obtain judicial
review of agency action. See Code Civ. Proc. 88 1121.120, 1123.610.
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Department and Commission of Boating and Waterways

Harb. & Nav. Code § 737 (amended). Conduct of proceedings;
judicial review
Comment. Section 737 is amended to revise the reference to the
provisionsfor judicia review. See Code Civ. Proc. 88 1120-1123.950.

Board of Pilot Commissioners

Harb. & Nav. Code § 1183 (amended). Trial and judicial review

Comment. Section 1183 is amended to make clear that judicial review
of a decision of the board is under the judicial review provisions of the
Code of Civil Procedure. The former provision for the court to exercise
its independent judgment on the evidence is superseded by Sections
1123.420-1123.460 of the Code of Civil Procedure.

San Diego Unified Port District

Harb. & Nav. Code Appendix 1 § 66 (amended). Enfor cement of
debt instruments

Comment. Section 66 is amended to replace the former reference to
enforcement proceedings by mandamus with a reference to the judicial
review provisions of the Code of Civil Procedure. Under those
provisions, a petition for review is the proper way to obtain judicial
review of agency action. See Code Civ. Proc. 88 1121.120, 1123.610.

Humboldt Bay Harbor, Recreation, and Conservation District

Harb & Nav. Code Appendix 2 § 66 (amended). Enfor cement of debt
instruments
Comment. Section 66 is amended to replace the former reference to
enforcement proceedings by mandamus with a reference to the judicia
review provisions of the Code of Civil Procedure. Under those
provisions, a petition for review is the proper way to obtain judicia
review of agency action. See Code Civ. Proc. 88 1121.120, 1123.610.
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State Department of Health Services (part 1)

Health & Safety Code § 1428 (amended). Contesting citation;
penalties; notice of dismissal

Comment. Section 1428 is amended to revise the reference to the
provisionsfor judicia review. See Code Civ. Proc. 88 1120-1123.950.

Health & Safety Code 8§ 1550.5 (amended). Temporary suspension of
license

Comment. Section 1550.5 is amended to revise the reference to the
provisions for judicia review. See Code Civ. Proc. 88 1120-1123.950.
The former provision for review in superior court is continued in
substance in Code of Civil Procedure Section 1123.510.

Health & Safety Code § 1793.15 (amended). Recording notice of lien

Comment. Section 1793.15 is amended to revise the reference to the
provisions for judicia review. See Code Civ. Proc. 8§88 1120-1123.950.
The former provision for filing within 30 days of service of the decision
is superseded by Code of Civil Procedure Section 1123.630.

Board of Trustees, Mosquito Abatement District

Health & Safety Code § 2280.1 (amended). Judicial review

Comment. Section 2280.1 is amended to revise the reference to the
provisionsfor judicia review. See Code Civ. Proc. 88 1120-1123.950.

Health & Safety Code § 2861.5 (amended). Judicial review

Comment. Section 2861.5 is amended to revise the reference to the
provisions for judicial review. See Code Civ. Proc. 88 1120-1123.950.

Department of Housing and
Community Development (part 2)

Health & Safety Code § 17980.8 (amended). (First of two) Abatement
of nuisance
Comment. Section 17980.8 is amended to revise the reference to the
provisions for judicia review. See Code Civ. Proc. 88 1120-1123.950.
The former penultimate sentence of Section 17980.8 is superseded by
Code of Civil Procedure Sections 1123.420-1123.460.
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Health & Safety Code 8§ 18024.4 (amended). Citation final; judicial
review
Comment. Section 18024.4 is amended to revise the reference to the
provisions for judicial review. See Code Civ. Proc. 88 1120-1123.950.

State Department of Health Services (part 2)

Health & Safety Code § 25149 (amended). Endanger ment to health
and environment

Comment. Section 25149 is amended to revise the reference to the
judicial review provisions. See Code Civ. Proc. 88 1120-1123.950.

Health & Safety Code § 25187 (amended). Order specifying schedule
for compliance

Comment. Section 25187 is amended to revise the reference to the
provisions for judicia review. See Code Civ. Proc. 88 1120-1123.950.
The former second sentence of subdivision (g) is superseded by Code of
Civil Procedure Sections 1123.420-1123.460. The language formerly in
subdivision (g) that a petition for a writ of mandate does not stay
corrective action or penalties is continued in substance in Code of Civil
Procedure Section 1123.720(a).

Health & Safety Code § 25202.7 (amended). Judicial review

Comment. Section 25202.7 is amended to revise the reference to the
provisions for judicial review. See Code Civ. Proc. 88 1120-1123.950.
The former language requiring the court to uphold the decision of the
department if supported by substantial evidence is superseded by Code of
Civil Procedure Sections 1123.420-1123.460.

Health & Safety Code § 25231 (amended). Judicial review

Comment. Section 25231 is amended to revise the reference to the
provisionsfor judicia review. See Code Civ. Proc. 88 1120-1123.950.

Health & Safety Code § 25233 (amended). Application for variance

Comment. Section 25233 is amended to revise the reference to the
provisions for judicia review. See Code Civ. Proc. 8§88 1120-1123.950.
The former language of subdivision (g) requiring the court to uphold the
decision of the director if supported by substantial evidenceis superseded
by Code of Civil Procedure Sections 1123.420-1123.460.



200 JUDICIAL REVIEW OF AGENCY ACTION [Val. 27

Health & Safety Code § 25234 (amended). Application to remove
land userestriction
Comment. Section 25234 is amended to revise the reference to the
provisions for judicia review, see Code Civ. Proc. 88 1120-1123.950,
and to delete the provision for substantial evidence review. Standards of
review are prescribed in Code of Civil Procedure Sections 1123.420-
1123.460.

Health & Safety Code § 25356.1 (amended). (Operative until July 1,
1998) Remedial action plans; judicial review

Comment. Subdivision (g) of Section 25356.1 is amended to revise
the reference to the provisions for judicial review, see Code Civ. Proc. 88
1120-1123.950, and to delete the provision for substantial evidence
review which is continued in substance in Code of Civil Procedure
Section 1123.430. The language formerly in subdivision (g) that the
filing of a petition for a writ of mandate does not stay removal or
remedial action is continued in substance in Code of Civil Procedure
Section 1123.720(a).

Health & Safety Code § 25356.8 (amended). (Operative until July 1,
1998) Judicial review
Comment. Subdivision (b) of Section 25356.8 is amended to revise
the reference to the provisions for judicial review, see Code Civ. Proc. 88
1120-1123.950, and to delete the provision prescribing the standard of
review which is continued in substance in Code of Civil Procedure
Section 1123.430.

Health & Safety Code § 25398.10 (amended). Arbitration panel

Comment. Section 25398.10 is amended to revise the reference to the
provisions for judicia review. See Code Civ. Proc. 88 1120-1123.950.
The former provision prescribing the time limit for review is superseded
by Code of Civil Procedure Section 1123.630.

Administering Agency of City, County, or Fire District
on Handling Hazardous Materials

Health & Safety Code § 25514.6 (amended). Complaint by
administering agency
Comment. Section 25514.6 is amended to revise the reference to the
provisions for judicia review. See Code Civ. Proc. 88 1120-1123.950.
The former reference in subdivision (d) to the superior court is continued
in substance in Code of Civil Procedure Section 1123.510. The former
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language in subdivision (d) requiring the court to uphold the decision of
the agency if supported by substantial evidence is superseded by Code of
Civil Procedure Sections 1123.420-1123.460. The former language in
subdivision (d) that the filing of a petition for a writ of mandate does not
stay accrual of penalties is continued in substance in Code of Civil
Procedure Section 1123.720(a).

Redevel opment Agencies (part 1)

Health & Safety Code § 33660 (amended). Rights and remedies of
obligee
Comment. Section 33660 is amended to replace the former reference
to various enforcement proceedings with a reference to the judicial
review provisions of the Code of Civil Procedure. Under those
provisions, a petition for review is the proper way to obtain judicia
review of agency action. See Code Civ. Proc. 88 1121.120, 1123.610.

Health & Safety Code § 33781 (amended). Enfor cement of rights of
holdersand trustees
Comment. Section 33781 is amended to replace the former reference
to mandamus with a reference to the judicial review provisions of Code
of Civil Procedure Sections 1120-1123.950.

Housing Authorities (part 1)

Health & Safety Code § 34362 (amended). Amending or abrogating
contract
Comment. Section 34362 is amended to replace the former reference
to mandamus with a reference to the judicial review provisions of Code
of Civil Procedure Sections 1120-1123.950.

Business, Transportation and Housing Agency

Health & Safety Code § 35823 (amended). Finality of decision;
hearing; judicial review
Comment. Section 35823 is amended to revise the reference to the
provisions for judicia review. See Code Civ. Proc. 88 1120-1123.950.
The former penultimate sentence of Section 35823 is superseded by Code
of Civil Procedure Sections 1123.420-1123.460 (standard of review) and
1123.850 (new evidence on judicial review).
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Cities and Counties (part 2), and
Redevelopment Agencies (part 2)

Health & Safety Code § 37646 (amended). Actionsto protect or
enforcerights

Comment. Section 37646 is amended to replace the former reference
to mandamus with a reference to the judicial review provisions of Code
of Civil Procedure Sections 1120-1123.950.

Citiesand Counties (part 3), Redevelopment
Agencies (part 3), and Housing Authorities (part 2)

Health & Safety Code 8§ 37936 (amended). Actionsto protect or
enforcerights

Comment. Section 37936 is amended to replace the former reference
to mandamus with a reference to the judicial review provisions of Code
of Civil Procedure Sections 1120-1123.950.

Air Pollution Control Hearing Boards

Health & Safety Code § 40864 (amended). Judicial review

Comment. Section 40864 is amended to replace the former reference
to judicial review by writ of mandate with a reference to the judicia
review provisions of Code of Civil Procedure Sections 1120-1123.950.
The time limit formerly in subdivision (@) is superseded by Code of Civil
Procedure Section 1123.630. Former subdivision (b) is superseded by
Code of Civil Procedure Sections 1123.830 (preparation of
administrative record) and 1123.910 (fee for preparation of record).
Former subdivision (c) is superseded by Code of Civil Procedure Section
1123.820 (contents of administrative record). The former first sentence
of subdivision (d) (extension of time after request for record) is
superseded by Code of Civil Procedure Section 1123.650(b)(2).

State Air Resources Board

Health & Safety Code § 42316 (amended). Mitigation of impact of
water activities

Comment. Section 42316 is amended to revise the reference to the
provisions for judicia review. See Code Civ. Proc. 88 1120-1123.950.
The former provision in subdivision (b) prescribing the time limit for
review is superseded by Code of Civil Procedure Section 1123.630.
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Health & Safety Code § 44011.6 (amended). Test for smoke
emissions; penalties;, administrative hearing
Comment. Section 44011.6 is amended to revise the reference to the
provisions for judicial review. See Code Civ. Proc. 88 1120-1123.950.
The former provision in subdivision (m) prescribing the time limit for
judicial review is superseded by Code of Civil Procedure Section
1123.630.

Cdlifornia Pollution Control Financing Authority

Health & Safety Code § 44554 (amended). Rights and remedies of
bondholder

Comment. Section 44554 is amended to replace the former reference
to mandamus with a reference to the judicial review provisions of Code
of Civil Procedure Sections 1120-1123.950.

Cities and Counties (part 4)

Health & Safety Code § 52033 (amended). Resolution authorizing
issuance of bonds; security; enforcement rights

Comment. Section 52033 is amended to replace the former reference
to mandamus with a reference to the judicial review provisions of the
Code of Civil Procedure. Under those provisions, a petition for review is
the proper way to obtain judicia review of agency action. See Code Civ.
Proc. 88 1121.120, 1123.610.

State Department of Health Services (part 3)

Health & Safety Code § 108900 (amended). Civil and criminal
penalties

Comment. Section 108900 is amended to revise the reference to the
provisions for judicia review. See Code Civ. Proc. 88 1120-1123.950.
The former language in subdivision (f) requiring the petition to be filed
in superior court is continued in substance in Code of Civil Procedure
Section 1123.510. The former language in subdivision (f) requiring the
court to uphold the decision of the director if supported by substantial
evidence is superseded by Code of Civil Procedure Sections 1123.420-
1123.460. The former language in subdivision (f) that the filing of a
petition for awrit of mandate does not stay corrective action or penalties
is continued in substance in Code of Civil Procedure Section
1123.720(a).
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Health & Safety Code § 110915 (amended). Civil penalties; hearing;
review; civil action

Comment. Subdivision (e) of Section 110915 is amended to revise the
reference to the provisions for judicial review. See Code Civ. Proc. 88
1120-1123.950. The former provision in subdivision (€) permitting
judicial review to be sought by “any person” is superseded by Code of
Civil Procedure Sections 1123.210-1123.240 (standing). This may not be
a significant substantive change, because the former reference to “any
person” may have been qualified by the provison in Code of Civil
Procedure Section 1086 permitting mandamus to be sought by a party
“beneficialy interested.” The former provision in subdivision (€) on the
time limit to seek judicia review is superseded by Code of Civil
Procedure Section 1123.630.

Health & Safety Code § 111855 (amended). Civil penalties

Comment. Section 111855 is amended to revise the reference to the
provisions for judicia review. See Code Civ. Proc. 88 1120-1123.950.
The former language in subdivision (g) requiring the petition to be filed
in superior court is continued in substance in Code of Civil Procedure
Section 1123.510. The former language in subdivision (g) prescribing the
time limit for review is superseded by Code of Civil Procedure Section
1123.630. The former language in subdivision (g) requiring the court to
uphold the decision of the director if supported by substantial evidenceis
superseded by Code of Civil Procedure Sections 1123.420-1123.460. The
former language in subdivision (g) that the filing of a petition for a writ
of mandate does not stay corrective action or penalties is continued in
substance in Code of Civil Procedure Section 1123.720(a).

Health & Safety Code § 111940 (amended). Civil penalties

Comment. Section 111940 is amended to revise the reference to the
provisions for judicia review. See Code Civ. Proc. 88§ 1120-1123.950.
The former language in subdivision (g) prescribing the time for review is
superseded by Caode of Civil Procedure Section 1123.630. The former
reference in subdivision (g) to the superior court is continued in
substance in Code of Civil Procedure Section 1123.510. The former
language in subdivision (g) requiring the court to uphold the decision of
the director if supported by substantial evidence is superseded by Code
of Civil Procedure Sections 1123.420-1123.460. The former language in
subdivision (g) that the filing of a petition for a writ of mandate does not
stay required corrective action is continued in substance in Code of Civil
Procedure Section 1123.720(a).
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Health & Safety Code § 112615 (amended). Judicial review

Comment. Section 112615 is amended to insert a reference to the
provisions for judicia review, see Code Civ. Proc. 88 1120-1123.950,
and to delete the time limit for filing a petition for review. The time to
file a petition for review is provided in Code of Civil Procedure Section
1123.630.

Resources Agency

Health & Safety Code 8§ 113220 (amended). Extension of time;
administrative appeal
Comment. Section 113220 is amended to make clear judicial review is
under the Code of Civil Procedure. See Code Civ. Proc. 88 1120-
1123.950.

State Department of Health Services (part 4)

Health & Safety Code § 115155 (amended). Judicial review

Comment. Section 115155 is amended to revise the reference to the
provisions for judicial review. See Code Civ. Proc. 88 1120-1123.950.

Health & Safety Code 8§ 116625 (amended). Revocation or suspension
of permit; judicial review

Comment. Subdivision (b) of Section 116625 is amended to replace
the former reference to a writ of mandate with a reference to the
provisions for judicial review. See Code Civ. Proc. 88 1120-1123.950.
The former reference to the superior court is also deleted. This is
nonsubstantive, since judicial review under the Code of Civil Procedure
isin the superior court. Code Civ. Proc. § 1123.510.

Health & Safety Code § 116700 (amended). Judicial review

Comment. Section 116700 is amended to revise the reference to the
provisions for judicia review, and to apply al of the judicial review
provisions of the Code of Civil Procedure, and not merely the two
subdivisions formerly mentioned. See Code Civ. Proc. 88 1120-
1123.950. The former time limit in subdivision (a) is superseded by Code
of Civil Procedure Section 1123.630. Section 116700 is also amended to
delete provisions formerly in subdivision (b), which are superseded by
Code of Civil Procedure Sections 1123.420-1123.460 (standard of
review) and 1123.850 (new evidence on judicial review). The former
reference to superior court is continued in substance in Code of Civil
Procedure Section 1123.510.
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Health & Safety Code 8§ 121270 (amended). AIDS Vaccine Victims
Compensation Fund
Comment. Section 121270 is amended to revise the reference to the
provisions for judicial review. See Code Civ. Proc. 88 1120-1123.950.
The former time limits provided in subdivision (i) are superseded by
Code of Civil Procedure Section 1123.630.

Health & Safety Code 8§ 123340 (amended). Certificate of amounts
unpaid; judicial review
Comment. Section 123340 is amended to revise the reference to the
provisions for judicial review. See Code Civ. Proc. 88 1120-1123.950.

Advisory Health Council

Health & Safety Code § 127275 (amended). Judicial review

Comment. Section 127275 is amended to revise the reference to the
provisions for judicial review. See Code Civ. Proc. 88 1120-1123.950.
The former last sentence of Section 127275 (substantial evidence review)
is superseded by Code of Civil Procedure Section 1123.430. The
provision for judicial review by any party “other than the department” is
aspecia exception to the standing rules of Sections 1123.220-1123.240.

Office of Statewide Health Planning and Development

Health & Safety Code § 128775 (amended). (Operative on July 1,
1997) Administrative and judicial review

Comment. Section 128775 is amended to revise the reference to the
provisions for judicia review. See Code Civ. Proc. 88 1120-1123.950.
The former penultimate sentence of Section 128775 (substantial evidence
review) is superseded by Code of Civil Procedure Section 1123.430.
Former subdivision (€) (delayed operative date) is deleted as no longer
necessary.

I nsurance Commissioner

Ins. Code § 728 (amended). Removal or suspension of officer or
employee of insurer
Comment. Section 728 is amended to revise the reference to the
provisions for judicia review, see Code Civ. Proc. 88 1120-1123.950,
and to delete the provisions in subdivisions (f) and (i) for independent
judgment review. Standards of review are prescribed in Code of Civil
Procedure Sections 1123.420-1123.460.
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Ins. Code § 791.18 (amended). Judicial review

Comment. Section 791.18 is amended to revise the reference to the
provisions for judicia review. See Code Civ. Proc. 88 1120-1123.950.
The former provision in subdivision (a) prescribing the time for review is
superseded by Caode of Civil Procedure Section 1123.630. The former
last sentence of subdivision (@) is superseded by Code of Civil Procedure
Section 1123.730 (type of relief).

Ins. Code § 1065.4 (amended). Judicial review

Comment. Section 1065.4 is amended to make clear judicial review is
under Code of Civil Procedure Sections 1120-1123.950. The former 60-
day time limit in Section 1065.4 is superseded by Code of Civil
Procedure Section 1123.630.

Ins. Code § 1104.9 (amended). M aintenance of securities and money
in other jurisdictions
Comment. Section 1104.9 is amended to replace the former reference
to a writ of mandate and declaratory relief with a reference to the
provisionsfor judicia review. See Code Civ. Proc. 88 1120-1123.950.

Ins. Code § 1748.5 (amended). Suspension or removal from office or
employment

Comment. Subdivision (f) of Section 1748.5 is amended to replace the
former reference to a writ of mandate under Code of Civil Procedure
Section 1085 with a reference to the provisions for judicial review of
Code of Civil Procedure Sections 1120-1123.950. The former provisions
in subdivisions (f) and (i) for independent judgment review are
superseded by Code of Civil Procedure Section 1123.430 (substantia
evidence review of fact-finding).

Ins. Code § 1780.63 (amended). Judicial review

Comment. Section 1780.63 is amended to revise the reference to the
provisions for judicia review. See Code Civ. Proc. 88 1120-1123.950.
The former last sentence of subdivision (@) is superseded by Code of
Civil Procedure Sections 1123.420-1123.460 (standards of review). The
former 30-day limit in subdivision (b) is continued in substance in Code
of Civil Procedure Section 1123.630. The former language in subdivision
(b) permitting the court to order a stay for good cause is continued in
substance in Code of Civil Procedure Section 1123.720.

Ins. Code § 1858.6 (amended). Judicial review

Comment. Section 1858.6 is amended to make clear judicia review is
under Code of Civil Procedure Sections 1120-1123.950. The former
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provision for independent judgment review is superseded by Code of
Civil Procedure Section 1123.430 (substantial evidence review of fact-
finding).

Ins. Code § 11754.5 (amended). Judicial review

Comment. Section 11754.5 is amended to revise the reference to the
judicial review provisions of the Code of Civil Procedure. See Code Civ.
Proc. 88 1120-1123.950.

Ins. Code § 12414.19 (amended). Judicial review

Comment. Section 12414.19 is amended to make clear judicial review
is under Code of Civil Procedure Sections 1120-1123.950. The former
provision for independent judgment review is superseded by Code of
Civil Procedure Section 1123.430 (substantial evidence review of fact-
finding).

Volunteer Fire Departments

Lab. Code § 1964 (amended). Removal of volunteer firefighter;
hearing; judicial review
Comment. Section 1964 is amended to revise the reference to the
provisions for judicia review. See Code Civ. Proc. 88 1120-1123.950.
The former language in subdivision (c) on the standard of review is
superseded by Code of Civil Procedure Sections 1123.420-1123.460
(standards of review).

Military Department

Mil. & Vet. Code § 489 (amended). Judicial review

Comment. Section 489 is amended to replace the former reference to
mandamus or other appropriate proceedings with a reference to the
judicial review provisions of the Code of Civil Procedure. Under those
provisions, a petition for review is the proper way to obtain judicial
review of agency action. See Code Civ. Proc. 88 1121.120, 1123.610.

Mil. & Vet. Code § 1005.1. Authorization to compel performance of
duty of state official

Comment. Section 1005.1 is amended to replace the former reference
to mandamus or other appropriate proceedings with a reference to the
judicial review provisions of the Code of Civil Procedure. Under those
provisions, a petition for review is the proper way to obtain judicial
review of agency action. See Code Civ. Proc. 88 1121.120, 1123.610.
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Local Mental Health Director

Penal Code § 4011.8 (amended). Voluntary inpatient or outpatient
mental health services

Comment. Section 4011.8 is amended to add the last sentence to make
clear that a denial of an application for voluntary mental health services
by an executive branch agency is reviewable only under the judicial
review provisions of the Code of Civil Procedure. Under those
provisions, a petition for review is the proper way to obtain judicial
review of agency action. See Code Civ. Proc. 88 1121.120, 1123.610.

Department of Justice

Penal Code § 11126 (amended). Correction of record

Comment. Section 11126 is amended to revise the reference to the
provisionsfor judicia review. See Code Civ. Proc. 88 1120-1123.950.

Department of Conservation (part 1)

Pub. Res. Code § 2774.2 (amended). Review of administrative
penalties

Comment. Section 2774.2 is amended to revise the reference to the
provisions for judicial review. See Code Civ. Proc. 88 1120-1123.950.
The former reference in subdivision (€) to the superior court is continued
in substance in Code of Civil Procedure Section 1123.510. The former
provision in subdivison (e) for independent judgment review is
superseded by Code of Civil Procedure Sections 1123.420-1123.460
(standards of review).

Pub. Res. Code § 2774.4 (amended). L ead agency powers; hearing;
review

Comment. Section 2774.4 is amended to revise the reference to the
provisions for judicial review. See Code Civ. Proc. 88 1120-1123.950.
The former reference in subdivision (f) to the superior court is continued
in substance in Code of Civil Procedure Section 1123.510. The former
provision in subdivision (f) for independent judgment review is
superseded by Code of Civil Procedure Sections 1123.420-1123.460
(standards of review).
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State Oil and Gas Supervisor

Pub. Res. Code § 3236.5 (amended). Civil penalties; judicial review

Comment. Section 3236.5 is amended to revise the reference to the
provisionsfor judicia review. See Code Civ. Proc. 88 1120-1123.950.

Pub. Res. Code § 3333 (amended). Judicial review

Comment. Section 3333 is amended to revise the reference to the
provisions for judicia review. See Code Civ. Proc. 88 1120-1123.950.
The former requirement specifying the time for judicial review is
superseded by Code of Civil Procedure Section 1123.630. The special
provision in subdivision (a) for venue in the superior court of any county
in which al or part of the area affected is located prevails over the
general venue provision in Code of Civil Procedure Section 1123.520.
See Code Civ. Proc. § 1121.110 (conflicting or inconsistent statute
contrals).

The former provision in subdivision (b) for a notice of intention to
petition for judicia review is deleted as superfluous, since the petition
itself must generaly be filed within 60 days after the order. See Code
Civ. Proc. § 1123.630 and Comment.

Department of Conservation (part 2)

Pub. Res. Code § 14591.5 (amended). Judgment to collect civil
penaltiesor restitution

Comment. Section 14591.5 is amended to revise the reference to the
provisionsfor judicia review. See Code Civ. Proc. 88 1120-1123.950.

State Energy Resources Conservation
and Development Commission

Pub. Res. Code § 25534.2 (amended). Judicial review; action to
recover penalties
Comment. Section 25534.2 is amended to revise the reference to the
provisions for judicia review. See Code Civ. Proc. 8§88 1120-1123.950.
The former provision in Section 25534.2 prescribing the time for review
is superseded by Code of Civil Procedure Section 1123.630.

Pub. Res. Code § 25901 (amended). Judicial review

Comment. Section 25901 is amended to revise the reference to the
provisions for judicia review. See Code Civ. Proc. 88 1120-1123.950.
The former provision in subdivision (a) prescribing the time for review is
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superseded by Code of Civil Procedure Section 1123.630. The standards
of review formerly in subdivision (b) are superseded by Code of Civil
Procedure Sections 1123.420-1123.460.

Cdlifornia Alternative Energy and Advanced
Transportation Financing Authority

Pub. Res. Code § 26034 (amended). Rights and remedies of
bondholder

Comment. Section 26034 is amended to replace the former reference
to mandamus with a reference to the judicial review provisions of the
Code of Civil Procedure. Under those provisions, a petition for review is
the proper way to obtain judicial review of agency action. See Code Civ.
Proc. 88 1121.120, 1123.610.

San Francisco Bay Conservation and
Development Commission (part 2)

Pub. Res. Code § 29602 (amended). Judicial review

Comment. Section 29602 is amended to revise the reference to the
provisions for judicia review. See Code Civ. Proc. 88 1120-1123.950.
The former provision permitting an “aggrieved” person to seek judicia
review is superseded by Code of Civil Procedure Sections 1123.210-
1123.240 (standing).

Pub. Res. Code § 29603 (amended). Judicial review

Comment. Section 29603 is amended to revise the reference to the
provisions for judicia review. See Code Civ. Proc. 8§88 1120-1123.950.
The former provision permitting an “aggrieved” person to seek judicia
review is superseded by Code of Civil Procedure Sections 1123.210-
1123.240 (standing). The provision permitting an applicant for a marsh
development permit or the commission to seek judicial review is a
specia provision that controls over the general standing rules of Code of
Civil Procedure Sections 1123.210-1123.240. See Code Civ. Proc. §
1121.110 (conflicting or inconsistent statute controls).

Delta Protection Commission

Pub. Res. Code § 29772 (amended). Judicial review

Comment. Section 29772 is amended to revise the reference to the
provisions for judicia review. See Code Civ. Proc. 8§88 1120-1123.950.
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The former provision permitting an “aggrieved” person to seek judicia
review is superseded by Code of Civil Procedure Sections 1123.210-
1123.240 (standing).

Cdlifornia Coastal Commission

Pub. Res. Code § 30801 (amended). Judicial review

Comment. Section 30801 is amended to revise the reference to the
provisions for judicial review. See Code Civ. Proc. 88 1120-1123.950.

Pub. Res. Code § 30802 (amended). Judicial review of action of local
gover nment

Comment. Section 30802 is amended to revise the reference to the
provisions for judicial review. See Code Civ. Proc. 88 1120-1123.950.

California Urban Waterfront Area
Restoration Financing Authority

Pub. Res. Code § 32205 (amended). Action to enforcerights

Comment. Section 32205 is amended to replace the former reference
to mandamus with a reference to the judicial review provisions of Code
of Civil Procedure Sections 1120-1123.950.

California Integrated Waste Management Board

Pub. Res. Code § 41721.5 (amended). Amendments

Comment. Section 41721.5 is amended to revise the reference to the
provisionsfor judicia review. See Code Civ. Proc. 88 1120-1123.950.

Pub. Res. Code § 42854 (amended). Judicial review

Comment. Section 42854 is amended to revise the reference to the
provisions for judicia review. See Code Civ. Proc. 88§ 1120-1123.950.
The former 30-day time period in subdivision (@) is superseded by Code
of Civil Procedure Section 1123.630. The former requirement that the
petition be filed in superior court is continued in substance in Code of
Civil Procedure Section 1123.510. The former provision in subdivision
(b) for substantial evidence review is superseded by Code of Civil
Procedure Sections 1123.420-1123.460 (standards of review).

Former subdivision (c) (petition for writ of mandate does not stay
corrective action or penalties) is continued in substance in Code of Civil
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Procedure Section 1123.720(a). Former subdivision (d) is superseded by
Code of Civil Procedure Section 1123.730 (type of relief).

Pub. Res. Code § 50000 (amended). Review and approval of new
sites
Comment. Section 50000 is amended to revise the reference to the
provisions for judicial review. See Code Civ. Proc. 88 1120-1123.950.

Municipal Utility Districts

Pub. Util. Code 8§ 13106 (amended). Rights and remedies of bond
holders

Comment. Section 13106 is amended to replace the former reference
to mandamus with a reference to the judicial review provisions of the
Code of Civil Procedure. Under those provisions, a petition for review is
the proper way to obtain judicial review of agency action. See Code Civ.
Proc. 88 1121.120, 1123.610.

Pub. Util. Code 8§ 13575.7 (amended). Judicial review;
nonexclusiveness of remedy

Comment. Section 13575.7 is amended to revise the reference to the
provisions for judicia review. See Code Civ. Proc. 8§88 1120-1123.950.
The former provision in subdivision (a) specifying the time limit for
review is superseded by Code of Civil Procedure Section 1123.630. The
former first sentence of subdivision (b) concerning the contents of the
record is superseded by Code of Civil Procedure Sections 1123.820
(contents of administrative record) and 1123.850 (new evidence on
judicial review). The former last sentence of subdivision (b) (independent
judgment) is superseded by Code of Civil Procedure Sections 1123.420-
1123.460.

California Transportation Commission (part 1)

Pub. Util. Code § 21675.2 (amended). Judicial review; public notice

Comment. Section 21675.2 is amended to revise the reference to the
provisionsfor judicia review. See Code Civ. Proc. 88 1120-1123.950.
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Department of Aeronauitics,
Business and Transportation Agency

Pub. Util. Code § 24252 (amended). Judicial review

Comment. Section 24252 is amended to revise the reference to the
provisions for judicia review. See Code Civ. Proc. 88 1120-1123.950.
The former reference to Government Code Section 11440 is obsolete
because it was repealed by 1979 Cal. Stat. ch. 567.

Southern California Rapid Transit District

Pub. Util. Code § 30981 (amended). Rights and remedies of bond
holders

Comment. Section 30981 is amended to replace the former reference
to mandamus with a reference to the judicial review provisions of the
Code of Civil Procedure. Under those provisions, a petition for review is
the proper way to obtain judicia review of agency action. See Code Civ.
Proc. 88 1121.120, 1123.610.

Santa Clara County Transit District

Pub. Util. Code § 100492 (amended). Rights and remedies of bond
holders

Comment. Section 100492 is amended to replace the former reference
to mandamus with a reference to the judicial review provisions of the
Code of Civil Procedure. Under those provisions, a petition for review is
the proper way to obtain judicia review of agency action. See Code Civ.
Proc. 88 1121.120, 1123.610.

Sacramento Regional Transit District

Pub. Util. Code § 102602 (amended). Rights and remedies of bond
holders

Comment. Section 102602 is amended to replace the former reference
to mandamus with a reference to the judicial review provisions of the
Code of Civil Procedure. Under those provisions, a petition for review is
the proper way to obtain judicial review of agency action. See Code Civ.
Proc. 88 1121.120, 1123.610.
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San Mateo County Transit District

Pub. Util. Code § 103602 (amended). Rights and remedies of bond
holders
Comment. Section 103602 is amended to replace the former reference
to mandamus with a reference to the judicial review provisions of the
Code of Civil Procedure. Under those provisions, a petition for review is
the proper way to obtain judicia review of agency action. See Code Civ.
Proc. 88 1121.120, 1123.610.

San Diego Metropolitan Transit Development Board

Pub. Util. Code § 120702 (amended). Rights and remedies of bond
holders
Comment. Section 120702 is amended to replace the former reference
to mandamus with a reference to the judicial review provisions of the
Code of Civil Procedure. Under those provisions, a petition for review is
the proper way to obtain judicial review of agency action. See Code Civ.
Proc. 88 1121.120, 1123.610.

West Bay Rapid Transit Authority

Pub. Util. Code Appendix 2 § 10.1 (amended). Rightsand remedies
of bond holders

Comment. Section 10.1 is amended to replace the former reference to
mandamus with a reference to the judicial review provisions of Code of
Civil Procedure Sections 1120-1123.950.

County Boards of Supervisors (part 3)

Rev. & Tax. Code § 1611.6 (technical amendment). Attorney’sfees

Comment. Section 1611.6 is amended to revise the references to
former Section 800 of the Government Code.

Franchise Tax Board

Rev. & Tax. Code § 19381 (technical amendment). No injunction to
prevent tax

Comment. Section 19831 is amended to make clear the judicial review
provisions of the Code of Civil Procedure may not be used to prevent the
assessment or collection of atax under this part.
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Cities and Counties (part 5)

Sts. & Hy. Code § 5302.5 (amended). Assessment as obligation of
owner of property; timefor payment; collection of tax levy;
judicial review

Comment. Section 5302.5 is amended to replace the former references
to mandamus and other remedies with a reference to the judicia review

provisions of the Code of Civil Procedure. Under those provisions, a

petition for review is the proper way to obtain judicial review of agency

action. See Code Civ. Proc. 8§ 1121.120, 1123.610.

Sts. & Hy. Code § 6467 (amended). Certificatesrepresenting unpaid
assessments

Comment. Section 6467 is amended to replace the former references
to mandamus and other remedies with a reference to the judicia review
provisions of the Code of Civil Procedure. Under those provisions, a
petition for review is the proper way to obtain judicial review of agency
action. See Code Civ. Proc. 88 1121.120, 1123.610.

Sts. & Hy. Code § 6468 (amended). Form of bond

Comment. Section 6468 is amended to replace the former references
to mandamus and other remedies with a reference to the judicial review
provisions of the Code of Civil Procedure. Under those provisions, a
petition for review is the proper way to obtain judicia review of agency
action. See Code Civ. Proc. 88 1121.120, 1123.610.

Cadlifornia Transportation Commission (part 2)

Sts. & Hy. Code § 30238 (amended). Performance of duties may be
compelled
Comment. Section 30238 is amended to replace the former references
to mandamus and other remedies with a reference to the judicia review
provisions of the Code of Civil Procedure. Under those provisions, a
petition for review is the proper way to obtain judicial review of agency
action. See Code Civ. Proc. 8§ 1121.120, 1123.610.

El Dorado County Toll Tunnel Authority

Sts. & Hy. Code § 31171 (amended). Rights and remedies of
bondholder

Comment. Section 31171 is amended to replace the former references
to mandamus and other proceedings with a reference to the judicial
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review provisions of Code of Civil Procedure Sections 1120-1123.950.
The last sentence of Section 31171 is made expressly subject to Code of
Civil Procedure Section 1121.120, which provides that the judicial
review provisions of the Code of Civil Procedure replace other forms of
action for judicial review of agency action.

Parking Authorities of Cities or Counties

Sts. & Hy. Code § 33400 (amended). Power s of obligee

Comment. Subdivision (a) of Section 33440 is amended to replace the
former reference to mandamus and other proceedings with a reference to
the judicial review provisions of Code of Civil Procedure Sections 1120-
1123.950.

Subdivision (b) is amended to make clear that proceedings in equity
are authorized only against nongovernmental parties, consistent with
Code of Civil Procedure Section 1121.120 (other forms of judicial
review replaced for review of governmental action).

Cities or Parking Districts

Sts. & Hy. Code § 35417 (amended). Ordinance as covenant for
protection of bondholder

Comment. Section 35417 is amended to replace the former reference
to mandamus and other remedies with a reference to the judicia review
provisions of the Code of Civil Procedure. Under those provisions, a
petition for review is the proper way to obtain judicial review of agency
action. See Code Civ. Proc. 88 1121.120, 1123.610.

Sts. & Hy. Code § 35468 (amended). Tax levy to pay assessment on
public property
Comment. Section 35468 is amended to replace the former reference
to mandamus and other proceedings with a reference to the judicial
review provisions of the Code of Civil Procedure. Under those
provisions, a petition for review is the proper way to obtain judicia
review of agency action. See Code Civ. Proc. 88 1121.120, 1123.610.

Cdlifornia Unemployment Insurance Appeals Board

Unemp. Ins. Code § 409.2 (amended). Judicial review of precedent
decision
Comment. Section 409.2 is amended to replace the former reference
to an action for declaratory relief with a reference to judicial review
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under Code of Civil Procedure Sections 1120-1123.950. The former
reference to the superior court is continued in substance in Code of Civil
Procedure Section 1123.510.

Unemp. Ins. Code § 1338 (technical amendment). Decision allowing
benefits

Comment. Section 1338 is amended to replace the former reference to
mandamus with a reference to judicial review. A petition for review is
the proper way to obtain judicial review of agency action. See Code Civ.
Proc. 88 1121.120, 1123.610.

Unemp. Ins. Code § 3264 (amended). Denial of liability; judicial
review
Comment. Section 3264 is amended to replace the former reference to
awrit of mandate with areference to judicial review under Code of Civil
Procedure Sections 1120-1123.950.

New Motor Vehicle Board

Veh. Code § 3058 (amended). Judicial review

Comment. Section 3058 is amended to make clear judicia review is
under the judicial review provisions of the Code of Civil Procedure, see
Code Civ. Proc. 88 1120-1123.950, and to delete the last sentence. The
time to file a petition for review is provided in Code of Civil Procedure
Section 1123.630.

Veh. Code 8§ 3068 (amended). Judicial review

Comment. Section 3068 is amended to make clear judicia review is
under the judicial review provisions in the Code of Civil Procedure, see
Code Civ. Proc. 88 1120-1123.950, and to delete the last sentence. The
time to file a petition for review is provided in Code of Civil Procedure
Section 1123.630.

Public Agencies (part 4)

Veh. Code § 22851.3 (amended). Disposition of low-value vehicles

Comment. Section 22851.3 is amended to revise the reference to the
provisionsfor judicia review. See Code Civ. Proc. 88 1120-1123.950.
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State Water Resources Control Board (part 1)

Water Code 8§ 1126 (amended). Judicial review

Comment. Section 1126 is amended to revise the reference to the
provisions for judicia review. See Code Civ. Proc. 88 1120-1123.950.
The former provision in subdivision (a) for an “aggrieved party” to seek
review is continued in substance in Code of Civil Procedure Section
1123.220 (“interested person”). The former provision in subdivision (a)
specifying the time limit for review is superseded by Code of Civil
Procedure Section 1123.630. The former second sentence of subdivision
(@) (right to review not affected by failure to seek reconsideration) is
continued in substance in Code of Civil Procedure Section 1123.320
(exhaustion of administrative remedies). The former third sentence of
subdivision (a) (time to file petition extended during reconsideration) is
superseded by Code of Civil Procedure Section 1123.630(c).

The former second sentence of subdivision (b) (independent judgment
review) is superseded by Code of Civil Procedure Sections 1123.410-
1123.460 (standards of review).

Water Code § 2504 (added). I napplicability of Code of Civil
Procedure provisions
Comment. Section 2504 makes clear the judicial review provisions of
the Cade of Civil Procedure do not apply to statutory adjudication under
this chapter.

Department of Water Resources

Water Code 8§ 6357.4 (amended). Notice and hearing; judicial review

Comment. Section 6357.4 is amended to delete the last sentence. The
writ of mandate to review agency action has been replaced by a
proceeding for judicial review under Code of Civil Procedure Sections
1120-1123.950. The former last sentence of Section 6357.4 is superseded
by Code of Civil Procedure Section 1123.630 (time for filing petition for
review in adjudicative proceeding).

Water Code § 6461 (amended). Certificate of approval; judicial
review
Comment. Section 6461 is amended to delete the last sentence. The
writ of mandate to review agency action has been replaced by a
proceeding for judicial review under Code of Civil Procedure Sections
1120-1123.950. The former last sentence of Section 6461 is superseded
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by Code of Civil Procedure Section 1123.630 (time for filing petition for
review in adjudicative proceeding).

Reclamation Boards

Water Code § 9266 (amended). Compelling perfor mance of duties

Comment. Section 9266 is amended to replace the former reference to
mandamus and other remedies with a reference to the judicia review
provisions of the Code of Civil Procedure. Under those provisions, a
petition for review is the proper way to obtain judicial review of agency
action. See Code Civ. Proc. 88 1121.120, 1123.610.

State Departments Generally

Water Code § 11708 (amended). Proceedingsto compel performance
of duties
Comment. Section 11708 is amended to replace the former reference
to mandamus and other proceedings with a reference to the judicial
review provisions of the Code of Civil Procedure. Under those
provisions, a petition for review is the proper way to obtain judicia
review of agency action. See Code Civ. Proc. 88 1121.120, 1123.610.

State Water Resources Control Board (part 2)
and Regiona Water Quality Control Boards

Water Code § 13330 (amended). Judicial review

Comment. Section 13330 is amended to revise the reference to the
provisions for judicial review. See Code Civ. Proc. 88 1120-1123.950.
The former provision in subdivision (a) specifying the time within which
review must be sought is superseded by Code of Civil Procedure Section
1123.630. The former provision in subdivisions (a) and (b) for superior
court jurisdiction is continued in substance in Code of Civil Procedure
Section 1123.510. The provision formerly in subdivision (d) for
independent judgment review is superseded by Code of Civil Procedure
Sections 1123.420-1123.460 (standards of review). The former
references in subdivisions (a), (b), (c), and (€) to an “aggrieved” party are
continued in substance in Code of Civil Procedure Section 1123.220
(“interested” person).
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Cdlifornia Water Districts

Water Code 8§ 36391 (amended). Compelling protection of revenues
pledged for security

Comment. Section 36391 is amended to replace the former reference
to mandamus and other proceedings with a reference to the judicia
review provisions of the Code of Civil Procedure. Under those
provisions, a petition for review is the proper way to obtain judicial
review of agency action. See Code Civ. Proc. 8§ 1121.120, 1123.610.
The last sentence of Section 36391 is made expressly subject to Code of
Civil Procedure Section 1121.120, which provides that the judicial
review provisions of the Code of Civil Procedure replace other forms of
action for judicial review of agency action.

California Water Storage Districts

Water Code § 44961 (amended). Judicial review; protection of
security

Comment. Section 44961 is amended to replace the former reference
to mandamus and other proceedings with a reference to the judicia
review provisions of the Code of Civil Procedure. Under those
provisions, a petition for review is the proper way to obtain judicial
review of agency action. See Code Civ. Proc. 8§ 1121.120, 1123.610.
The last sentence of Section 44961 is made expressly subject to Code of
Civil Procedure Section 1121.120, which provides that the judicial
review provisions of the Code of Civil Procedure replace other forms of
action for judicial review of agency action.

Kings River Conservation District

Water Code Appendix § 59-33 (amended). Bondsfor construction of
works
Comment. Section 33 is amended to replace the former reference to
mandamus and other actions with a reference to the judicial review
provisions of Code of Civil Procedure Sections 1120-1123.950.

Y olo County Flood Control and Water Conservation District

Water Code Appendix § 65-4.8 (amended). Notice of ground water
charge
Comment. Section 4.8 is amended to revise the reference to the
judicial review provisions of the Code of Civil Procedure. The former
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provision specifying the time within which review must be sought is
superseded by Code of Civil Procedure Section 1123.640 (time limit for
judicial review of adjudicative proceeding). The former provision in the
last sentence of Section 4.8 for independent judgment review is
superseded by Code of Civil Procedure Sections 1123.420-1123.460
(standards of review).

SierraValley Groundwater Management District;
Long Valley Groundwater Basin

Water Code Appendix § 119-406 (amended). Judicial review

Comment. Section 406 is amended to replace the former referenceto a
writ of mandate with a reference to the judicia review provisions of
Code of Civil Procedure Sections 1120-1123.950. The former reference
to superior court is continued in substance in Code of Civil Procedure
Section 1123.510.

Mono County Tri-Valley Groundwater Management District

Water Code Appendix § 128-504 (amended). Review of ordinance or
resolution

Comment. Section 504 is amended to replace the former reference to a
writ of mandate with a reference to judicia review provisions of Code of
Civil Procedure Sections 1120-1123.950. The former reference to
superior court is continued in substance in Code of Civil Procedure
Section 1123.510.

Honey Lake Valley Groundwater Management District

Water Code Appendix § 129-421 (amended). Review of ordinance or
resolution
Comment. Section 421 is amended to replace the former referenceto a
writ of mandate with areference to judicial review provisions of Code of
Civil Procedure Sections 1120-1123.950. The former reference to
superior court is continued in substance in Code of Civil Procedure
Section 1123.510.
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San Diego Area Wastewater Management District

Water Code Appendix § 133-510 (amended). (Operative date
contingent) Bonds, notes, and other evidence of indebtedness;
dissolution of district or withdrawal of territory

Comment. Section 510 is amended to replace the former reference to
mandamus with a reference to the judicial review provisions of the Code
of Civil Procedure. Under those provisions, a petition for review is the
proper way to obtain judicia review of agency action. See Code Civ.
Proc. 88 1121.120, 1123.610.

San Gabriel Basin Water Quality Authority

Water Code Appendix § 134-604 (amended). (Operative until July 1,
2002) Evidences of indebtedness

Comment. Section 604 is amended to replace the former reference to
mandamus with a reference to the judicial review provisions of the Code
of Civil Procedure. Under those provisions, a petition for review is the
proper way to obtain judicial review of agency action. See Code Civ.
Proc. 88 1121.120, 1123.610.

Willow Creek Valley Groundwater Management District

Water Code Appendix § 135-421 (amended). Judicial review

Comment. Section 421 is amended to replace the former referenceto a
writ of mandate with a reference to the judicia review provisions of
Code of Civil Procedure Sections 1120-1123.950. The former reference
to superior court is continued in substance in Code of Civil Procedure
Section 1123.510.

Regional Centers for the Developmentally Disabled

Welf. & Inst. Code § 4668 (amended). Actionsvoid; judicial review

Comment. Section 4668 is amended to replace the former reference to
an action by mandamus, injunction, or declaratory relief with a reference
to the judicial review provisions of Code of Civil Procedure Sections
1120-1123.950.
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Counties

Welf. & Inst. Code § 5655 (amended). Cooper ation with county;
sanctions
Comment. Section 5655 is amended to replace the former reference to
mandamus and other actions with a reference to the judicial review
provisions of the Code of Civil Procedure. Under those provisions, a
petition for review is the proper way to obtain judicial review of agency
action. See Code Civ. Proc. 88 1121.120, 1123.610.

State Department of Social Services (part 1)

Waelf. & Inst. Code § 10605 (amended). Noncompliance in county
administration; review

Comment. Section 10605 is amended to revise the reference to the
provisions for judicial review. See Code Civ. Proc. 88 1120-1123.950.

Welf. & Inst. Code § 10605.2 (amended). County noncompliance

Comment. Section 10605.2 is amended to revise the reference to the
provisionsfor judicia review. See Code Civ. Proc. 88 1120-1123.950.

State Department of Health Services (part 5)

Welf. & Inst. Code § 10744 (amended). County noncompliance;
sanctions; review
Comment. Section 10744 is amended to revise the reference to the
provisions for judicial review. See Code Civ. Proc. 88 1120-1123.950.
The former last clause of the last sentence of Section 10744 concerning
injunctive relief is continued in substance in Code of Civil Procedure
Section 1123.730 (court may grant injunctive relief on judicial review).

State Department of Social Services (part 2)

Welf. & Inst. Code § 11468.5 (amended). Judicial review

Comment. Section 11468.5 is amended to revise the reference to the
provisions for judicial review. See Code Civ. Proc. 88 1120-1123.950.

Welf. & Inst. Code § 11468.6 (amended). Review of group home
audit findings

Comment. Section 11468.6 is amended to revise the reference to the
provisions for judicial review. See Code Civ. Proc. 88 1120-1123.950.
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State Department of Health Services (part 5)

Welf. & Inst. Code § 14087.27 (amended). Judicial or administrative
review
Comment. Section 14087.27 is amended to revise the reference to the
provisionsfor judicia review. See Code Civ. Proc. 88 1120-1123.950.

Welf. & Inst. Code § 14105.405 (amended). (Operative until January
1, 1999) Fair hearing
Comment. Section 14105.405 is amended to revise the reference to
the provisions for judicia review. See Code Civ. Proc. 88 1120-
1123.950. The former reference to superior court is continued in
substance in Code of Civil Procedure Section 1123.510.

Welf. & Inst. Code § 14171 (amended). Administrative appeal;
interest

Comment. Section 14171 is amended to revise the reference to the
provisionsfor judicia review. See Code Civ. Proc. 88 1120-1123.950.

Department of Rehabilitation

Welf. & Inst. Code § 19709 (amended). Judicial review

Comment. Section 19709 is amended to revise the reference to the
provisions for judicia review. See Code Civ. Proc. 88 1120-1123.950.
The former provision in subdivision (&) limiting review to questions of
law is not continued. Both questions of law and questions of fact are
reviewable under the Code of Civil Procedure. See Code Civ. Proc. 88
1123.420-1123.460.
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JUDICIAL REVIEW: STANDING AND TIMING

by Michael Asimow *

INTRODUCTION

The present California law relating to judicia review of the
actions of state and local government agencies is a bewildering
patchwork. This study discusses the existing statutory and deci-
siona law relating to judicial review and suggests adoption of
modernized code sections. This portion of the study will consider
matters relating to standing to seek review and timing of review.
The next portion of the study will consider abolition of the writ
system in favor of aunified judicial review statute; it will also con-
sider the proper court in which to seek review and the scope of
judicial review.

The Law Revision Commission’s administrative law project has,
up until this point, concentrated solely on adjudication by state
agencies; it made no effort to prescribe the rules for local govern-
ment adjudication. This made sense since there are major differ-
ences between adjudication by state government agencies and that
performed by the myriad of local government entities. However,
the Commission should consider a different approach when con-
sidering judicial review. The existing code sections and precedents
draw little or no distinction between the review of state action and
local government action. Therefore, | propose that the Commis-
sion’s recommendations relating to judicial review extend to
agencies of local government as well as state government. Other-
wise, the vast body of existing law must be left in place to regulate
review of local government action and there would be sharp differ-

* Professor of Law, UCLA Law School, Los Angeles, CA 90024. The
author welcomes comments on this report. The assistance of Karl S. Engeman,
Harold Levinson, and Greg Ogden is greatly appreciated.
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ences between the review of state and local action. Since this study
will show that existing law is unnecessarily confusing and often of
dubious merit, it seems appropriate that all of it be modernized.

In addition, the Commission’s previous recommendations con-
cerned adjudication, not rulemaking. It has determined to put off
recommendations relating to rulemaking until the future. However,
the studies relating to judicial review will include material relating
to the judicial review of rules and other non-adjudicatory agency
action. Again, if this is not done, the corpus of existing judicial
review law would have to be preserved for review of non-adjudica-
tory action. There would be sharp differences in the provisions
relating to the review of adjudicatory and non-adjudicatory action.
Again, that seems like an unwise result.

The overall goal of the Commission’s recommendations should
be to supersede the existing antiquated writ system with a single
unified judicia review statute. Such a statute would replace the
existing writs of ordinary mandate,! “certiorarified” mandate,? cer-
tiorari,3 and declaratory relief4 insofar as these remedies apply to
the review of state or local agency action. Each of these remedies
is weighted down by the barnacles of decades or centuries. A
modern statute would unify the provisions relating to review of
agency action and would codify all of the various doctrines relating
to review (such as standing and timing doctrines) that now lurk in
the case law.

I. STANDING TO SEEK JUDICIAL REV IEW

Among the most fundamental judicia review issues is that of
standing: who can seek judicial review of agency action? Surpris-
ingly, Cdifornia law on standing, although mostly uncodified,
works well. It is almost completely free of the result-oriented, con-

1. Code Civ. Proc. §8 1084-1097. All further statutory references are to the
Code of Civil Procedure, unless otherwise indicated.

2. Section 1094.5.

3. Sections 1067-1077. The writ of certiorari is called the “writ of review”
by these sections.

4. Section 1060.
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fusing, and perverse limitations imposed on standing in the federal
courts.® Thus the Commission should build on strength by codify-
ing the principles that the courts have already worked out.

A. EXISTING LAW

Existing law relating to standing breaks down conveniently into
four categories. private interest, public interest, taxpayer suits, and
third-party standing. Essentialy, plaintiffs are allowed into court to
challenge state or local government action if they can satisfy the
criteria for any one of these categories. As will be discussed in
greater detail in the second judicia review study, persons seeking
judicial review under present law must decide under which writ to
proceed. In most cases, they seek a writ of mandate (called man-
damus at common law). In California, mandate is used to review
two very different sorts of agency action. Ordinary or traditional
mandate is used when plaintiff claims that a government body has
failed to perform a non-discretionary act that the law requires it to
perform.6 So-called “certiorarified” mandate’ reviews an agency
decision resulting from atrial type hearing. In some circumstances,
a taxpayer action is appropriate® Under other circumstances,
declaratory judgment® or the writ of review (caled certiorari at
common law)10 is used.

In each case, the statute states a standing requirement. In the case
of mandate and review, a plaintiff must be “beneficialy inter-

5. Thisisone area where California should not follow the 1981 Model Act
which has incorporated the unsatisfactory federal approach. The 1981 Model
State Administrative Procedure Act is printed in 15 U.L.A. 1 (1990) [hereinafter
MSAPA].

6. Section 1085.

7. Section 1094.5. The “certiorarified” adjective has long been used to
describe the Section 1094.5 procedure because it adapted mandamus to cover
matters historically reviewed under the writ of certiorari. The bizarre historical
evolution of Section 1094.5 will be discussed in the second phase of this study.

8. Section 526a.
9. Section 1060 et seq.
10. Section 1068.
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ested.”11 A taxpayer plaintiff must be a citizen of the local jurisdic-
tion involved in the suit.12 In the case of declaratory judgment, a
plaintiff must be “interested” under a written instrument or contract
or desire a declaration of his rights or duties.13 In general, these
provisions mirror the general California rule relating to appeals
from trial court judgments. a party seeking review must be
“aggrieved.” 14

There is a large body of case law that fills out (and indeed
expands beyond all recognition) the meaning of these Delphic
phrases. Despite occasional detours, the courts have worked out a
scheme of judicia review that seemsto allow the right plaintiffsto
challenge agency action without at the same time creating a vast
body of confusion (as the federal courts have done in trying to
solve the same problem).

1. Private Interest

Most persons seeking judicial review of agency action unques-
tionably have standing to do so. The action is directed at them; it
deprives them of alegal interest or requires them to take action or
prohibits them from doing so. Standing is never an issue in such
situations because the plaintiff’s private interests are directly and
adversely affected. Consequently, they meet the “beneficial inter-
est” test contained in the mandate provision or the “interested” test
in the declaratory judgment statute.

a. “ Over and above” test

The beneficial interest test is also satisfied where plaintiff incurs
some sort of practical harm even if an order is not directed at him
and does not deprive him of alegal right. According to the cases, a
plaintiff’s private interest is sufficient to confer standing where that

11. Sections 1069, 1086.

12. Section 526a. If plaintiff is a corporation, it must have paid a tax to the
local jurisdiction that is the subject of the suit. Id.

13. Section 1060.

14. Section 902. See Association of Psychology Providers v. Rank, 51 Cal.
3d 1, 270 Cal. Rptr. 796 (1990) (psychiatrists are “aggrieved” and thus have

standing to appeal from a trial court decision striking down a regulation that
might shift income or responsibility from psychiatrists to psychol ogists).
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interest is “over and above’ that of the members of the general
public.1®> The cases have been generous in granting standing to per-
sons with quite attenuated pecuniary interests who, nevertheless,
can clam some actual or potential harm that distinguishes them
from the general public.16 Earlier cases that imposed stricter stan-
dards are no longer followed.1’

In addition, the courts treat non-pecuniary injuries, such as envi-
ronmental or aesthetic claims, as sufficient to meet the private
interest test.1® Moreover, persons who were made parties to an
administrative proceeding automatically have standing to appeal

15. Carsten v. Psychology Examining Comm., 27 Cal. 3d 793, 796, 166 Cal.
Rptr. 844 (1980). See Professional Fire Fighters, Inc. v. City of Los Angeles, 60
Cal. 2d 276, 284-85, 384 P.2d 158 (1963) (union president has standing in both
representative and persona capacities to litigate discrimination against union
members even though he has not personally been victim of discrimination).

16. See, e.g., Association of Psychology Providers v. Rank, 51 Cal. 3d 1,
270 Cal. Rptr. 796 (1990) (psychiatrists can challenge regulation that diminished
sphere of responsibility of psychiatrists vis-avis psychologists); Chas. L.
Harney, Inc. v. Contractors State License Bd., 39 Cal. 2d 561, 247 P.2d 913
(1952) (contractor can challenge regulations preventing it from bidding on cer-
tain jobs even though it has no plans to bid on any such jobs); Pacific Lega
Found. v. UIAB 74 Cal. App. 3d 150, 141 Cal. Rptr. 474 (1977) (plaintiff has
employees — thus can challenge UIAB precedent decision that might someday
adversely affect it); Sperry & Hutchinson v. State Bd. of Pharmacy, 241 Cal.
App. 2d 229, 50 Cal. Rptr. 489 (1966) (stamp company can challenge regulation
banning pharmacists from giving trading stamps); Gowens v. City of Bakers-
field, 179 Cal. App. 2d 282, 3 Cal. Rptr. 746 (1960) (hotel required to collect tax
from lodgers has standing to challenge tax).

17. See, eg., United States v. Superior Court, 19 Cal. 2d 189, 197-98, 120
P.2d 26 (1941) (since statute is directed at agricultural handlers, growers have no
standing even though the order in question will prevent handlers from purchas-
ing their oranges).

18. See, e.g., Bozung v. Local Agency Formation Comm'n, 13 Cal. 3d 263,
272, 118 Cdl. Rptr. 249 (1975) (opposition to environmental effects of annexa-
tion — plaintiff lives outside area to be annexed); Albion River Watershed Pro-
tection Ass'n v. Department of Forestry, 235 Cal. App. 3d 358, 286 Cal. Rptr.
573, 580-88 (1991) (opponents of logging); Kane v. Redevelopment. Agency of
Hidden Hills, 179 Cal. App. 3d 899, 224 Cal. Rptr. 922 (1986) (resident of
county interested in slower growth); Citizens Ass'n for Sensible Dev. v. County
of Inyo, 172 Cal. App. 3d 151, 159, 217 Cal. Rptr. 893 (1985) (geographic
nexus with site of challenged project — can be “attenuated”).
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from it, regardless of any other interest.19 However, if the plaintiff
cannot establish that he has suffered some kind of harm from the
decision in question, he lacks standing to seek review of the
decision.20

b. Associational standing

Present law generously allows standing to associations, including
unions, trade associations, or political associations, whether or not
incorporated. Such associations can sue on behalf of their mem-
bers. The only requirements are that a member or members could
have met the private interest standard had they sued individualy,
the interests the association seeks to protect are germane to its pur-
pose, and neither the claim asserted nor the relief requested
requires the participation of the individua members.2l Earlier
cases had placed thisissue in doubt.22

19. Temescal Water Co. v. Department of Pub. Works, 44 Cal. 2d 90, 107,
279 P.2d 963 (1955); Covert v. State Bd. of Equalization, 29 Cal. 2d 125, 130,
173 P.2d 545 (1946) (complainant against licensee who was party to administra-
tive proceeding can seek review of decision denying relief); Beverly Hills Fed.
Sav. & Loan Ass'n v. Superior Court, 259 Cal. App. 2d 306, 316 n.7, 66 Cal.
Rptr. 183 (1968) (bank resisting grant of license to competitor). But see
Madruga v. Borden Co., 63 Cal. App. 2d 116, 121, 146 P.2d 273 (1944)
(participant in administrative hearing denied right of review — probably
explainable because plaintiff had adequate remedy at law).

20. Parker v. Bowron, 40 Cal. 2d 344, 254 P.2d 6 (1953) (secretary of union
has no standing to challenge city’ s failure to pay prevailing wages to its employ-
ees); Grant v. Board of Medical Examiners, 232 Cal. App. 2d 820, 43 Cal. Rptr.
270 (1965) (no standing to challenge agency action favorable to plaintiff despite
presence of language in hearing officer’s decision derogatory to him); Silva v.
City of Cypress, 204 Cal. App. 2d 374, 22 Cal. Rptr. 453 (1962) (challenger of
zoning variance fails to alege that he was detrimentally affected by the
decision).

21. County of Alameda v. Carleson, 5 Cal. 3d 730, 737 n.6, 97 Cal. Rptr.
385 (1971) (unincorporated association of welfare recipients has standing to
appeal tria court decision invalidating welfare regulations); Brotherhood of
Teamsters v. UIAB, 190 Cal. App. 3d 1515, 1521-24, 236 Cal. Rptr. 78 (1987)
(union can challenge denial of unemployment benefits to its members because of
alockout); Residents of Beverly Glen, Inc. v. City of Los Angeles, 34 Cal. App.
3d 117, 109 Cal. Rptr. 724 (1973) (environmental concerns of canyon residents).

22. Parker v. Bowron, 40 Cal. 2d 344, 254 P.2d 6 (1953) (union cannot chal-
lenge city’s failure to pay prevailing wages to its employees whether or not
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The ability of associations to sue on behalf of their members is
extremely important. Associations often have much greater
resources to pursue litigation than do individuals. Moreover, the
association is already in place; it need not be organized for pur-
poses of pursuing a particular case, thus limiting transaction costs.
Finally, associational standing avoids the free rider problem inher-
ent in individual litigation where a number of people are affected:
each such person hopes that others will bear the costs of litigation
and therefore nobody does anything (or one individua unfairly has
to absorb the costs of litigation that benefit many people).

c. Party status as prerequisite to standing

Must the person seeking judicial review have been a party to the
agency proceeding? This issue combines elements of standing and
exhaustion of remedies and has caused difficulty. The exhaustion
of remedies requirement is that the particular ground on which
agency action is claimed to be invalid must have been raised before
the agency.23 The related standing rule is that the particular plain-
tiff now seeking review of agency action must have objected to the
agency action orally or in writing, although not necessary on the
grounds that are now the basis for review.24 However, the courts
have drawn exceptions to the rule2> and also have not applied it

some employees were members of the union); Associated Boat Indus. v. Mar-
shall, 104 Cal. App. 2d 21, 230 P.2d 379 (1951) (trade association is not
“interested” in a regulation even though its members are). See Professiona Fire
Fighters, Inc. v. City of Los Angeles, 60 Cal. 2d 276, 283-85, 384 P.2d 158
(1963), which effectively disapproves Parker.

23. The“exact issue” ruleis discussed under exhaustion of remedies.

24. See Friends of Mammoth v. Board of Supervisors, 8 Cal. 3d 247, 267-
68, 104 Cal. Rptr. 761 (1972).

25. The Friends of Mammoth decision established an exception to the gen-
era rule: an association or a class formed after the agency proceeding can sue so
long as at least one of its members participated in the agency proceeding. The
genera rule, and the Friends of Mammoth exception, have been codified for Cal-
ifornia Environmental Quality Act cases in Public Resources Code Section
21177. See Albion River Watershed Protection Ass nv. Department of Forestry,
235 Cal. App. 3d 358, 286 Cal. Rptr. 573, 580-88 (1991), which suggests the
problems raised by the Friends of Mammoth exception; Leff v. City of Monterey
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consistently.26 These rather tortured exceptions and inconsistent
treatment rai se doubts about whether the rule is worth maintaining.

| believe the exhaustion rule is sound but that the standing rule is
not.2’ The standing rule forces litigants to jump through unneces-
sary hoops trying to involve as parties to an appeal persons who
were active in protesting something before the agency at an earlier
time but are not personally interested in securing review of it. So
long as the precise issue on which review is now being sought was
considered at the agency level, why should it matter whether the
particular plaintiff (or someone in the plaintiff’s group) was per-
sonally involved in raising that or other issues before the agency 728

Park, 218 Cal. App. 3d 682, 267 Cal. Rptr. 343 (1990) (exception applied even
though not a class action).

Another exception to the standing rule was established in Environmental
Law Fund, Inc. v. Town of Corte Madera, 49 Cal. App. 3d 105, 122 Cal. Rptr.
282 (1975). In a case involving public rights, plaintiff was permitted to seek
review of a decision by a local planning commission despite having failed to
appear at the administrative proceeding. Later cases have limited the Corte
Madera exception to cases of public as opposed to private right and only where
the members of the public failed to receive naotice of the proceeding in which
they failed to appear. Resource Defense Fund v. Local Agency Formation
Comm’'n, 191 Cal. App. 3d 886, 894-95, 236 Cal. Rptr. 794 (1987); Mountain
View Chamber of Commerce v. City of Mountain View, 77 Cal. App. 3d 82,
143 Cal. Rptr. 441 (1977).

26. Peery v. Superior Court, 29 Cal. 3d 837, 841, 176 Cal. Rptr. 533 (1981);
Employees Serv. Ass'nv. Grady, 243 Cal. App. 2d 817, 827, 52 Cal. Rptr. 831
(1966); Brotherhood of Teamsters v. UIAB 190 Cal. App. 3d 1515, 1521, 236
Cal. Rptr. 78 (1987).

27. The Modd Act provides that a petitioner for judicial review of a rule
need not have participated in the rulemaking proceeding on which the rule is
based. | believe thisisthe correct resolution of the issue. MSAPA § 5-107(1).

28. A comparable rule requires that a person seeking to appea a judicia
decision have been a party to that case at the trial level. Section 902. However,
this has not proved to be a problem, at least in administrative law cases, since
persons aggrieved by trial court decisions to which they were not previously par-
ties have been allowed to become parties by moving to vacate the judgment. See
Association of Psychology Providersv. Rank, 51 Cal. 3d 1, 270 Cal. Rptr. 796
(1990); County of Alameda v. Carleson, 5 Cal. 3d 730, 737 n.6, 97 Cal. Rptr.
385 (1971); Simac Design, Inc. v. Alciati, 92 Cal. App. 3d 146, 153, 154 Cal.
Rptr. 676 (1979). In other cases, parties whose interest appeared on the face of
the record were allowed to appeal even though not parties to the trial court deci-
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d. Victim standing

A related issue is whether a person who has complained to an
agency about a professional licensee should be allowed to chal-
lenge an agency decision in favor of the licensee. In some cases, at
least, a victim might claim private interest standing on the grounds
that the administrative decision will have a bearing on some related
litigation (such as a malpractice case). | would deny standing to
such a person (unless that person had been made a party at the
administrative level). The Commission has already decided in the
adjudication phase of its study of administrative law that there
should be no right of private prosecution. It would be consistent
with that approach to deny standing to seek judicial review to a
complainant against a licensee who has not been made a party to
the administrative proceeding and who had no right to become a
party under a statute specific to the agency.2°

e. Local government standing

One confusing group of standing cases concerns the issue of
whether a unit of local government can sue the state on the basis
that a state statute is unconstitutional. It seems that local govern-
ment can sue based on the commerce or supremacy clauses but not
due process, equal protection, or the contract clause.30 These dis-

sion. Harris v. Alcoholic Beverage Control Appeals Bd., 245 Cal. App. 2d 919,
923, 54 Cal. Rptr. 346 (1966). Consequently, | see no need to recommend modi-
fication of Section 902.

29. |f the complainant has been made a party to the administrative proceed-
ing, or has a statutory right to become a party, the complainant should have
standing to appeal from the decision. Covert v. State Bd. of Equalization, 29 Cal.
2d 125, 173 P.2d 545 (1946).

30. See Star-Kist Foods, Inc. v. County of Los Angeles, 42 Cal. 3d 1, 227
Cal. Rptr. 391 (1986).
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tinctions seem difficult to justify.3! Local government should have
standing to sue the state.32

f. Comparison to federal law

The California rules on private interest are blessedly free of the
complications that have arisen in federal cases where the courts
seem bent on restricting standing as far as possible to limit the
caseload of the federal courts and prevent judges from meddling in
matters that do not concern them.33 For example, judicial review
under federal law requires not only that the plaintiff have been
“injured in fact,” it aso requires that the plaintiff be within the
“zone of interests’ arguably protected or regulated by the statute or
constitutional provision in question.34 The courts have found the
“zone of interest” test extremely difficult to apply; in my opinion
there is no persuasive rationale for it. Even more important, federal
courts impose strict requirements of causation and remediability;3°
the agency action must have caused the injury to the plaintiff
(without the intermediate actions of some third party) and judicial
action against the defendant must be likely to remedy that injury.
These requirements have been quite strictly applied, yet the tests

31. Ingeneral, units of local government have standing to sue the state under
the private interest test. See, e.g., County of Contra Costav. Social Welfare Bd.,
199 Cal. App. 2d 468, 18 Cal. Rptr. 573 (1962) (county ordered to pay welfare
by state board). There is no apparent reason to treat certain constitutional claims
differently for standing purposes.

32. Of course, granting standing is not equivalent to aruling that the plaintiff
has a cause of action. If the congtitutional provision in question does not, as a
matter of substantive law, protect local government, the suit should be dismissed
on the merits, not on the basis of a lack of standing. Star-Kist Foods, Inc. v.
County of Los Angeles, 42 Cal. 3d 1, 227 Cal. Rptr. 391 (1986).

33. Thereader will be grateful that the author considers an extended discus-
sion of the federal standing cases beyond the scope of this study.

34. The U.S. Supreme Court strongly endorsed the zone of interest test in
Air Courier Conference v. American Postal Workers Union, 111 S. Ct. 913
(1991) (postal employees not within zone of interest of statute giving post office
amonopoly).

35. These tests are congtitutional, as opposed to prudentia rules like the
zone of interest test. Congress can alter the zone of interest test, but cannot abol-
ish the causation and remediability tests.
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remain unpredictable in practice36 Again, in my opinion, there is
no need for these tests. Unfortunately, the zone of interest test, as
well as the causation and remediability tests, were built into the
Model Act’s standing provision.37 California should not follow the
Model Act’slead on this point.

2. Public Actions.

California cases arising under the ordinary mandamus remedy of
Section 1085 have been extremely forthcoming in allowing plain-
tiffs who lack any private injury as described above to sue to vin-
dicate the public interest.38 In a recent California Supreme Court
case, for example, plaintiffs were given standing simply in their
role as citizens to sue a county for failing to implement state law
by not deputizing county employees as voting registrars.3® While
some earlier cases cast doubt on the public interest rule40 the
newer cases emphatically endorse it.41

36. See, e.g., Allenv. Wright, 468 U.S. 737 (1984).
37. MSAPA 8§ 5-106(a)(5)(ii)-(iii).

38. Since Section 1086 requires that a mandate plaintiff be “beneficialy
interested,” these cases are dramatic examples of judicial lawmaking.

39. Common Cause v. Board of Supervisors, 49 Cal. 3d 432, 261 Cal. App.
3d 574 (1989) (plaintiff can seek mandate as well as provisiona relief).

40. Carstenv. Psychology Examining Comm., 27 Cal. 3d 793, 166 Cal. App.
3d 844 (1980), refused to allow a member of an agency to obtain judicial review
of the actions of that very agency. The case contains language which would
undercut the public interest exception. Later cases limit Carsten to its facts —
for policy reasons, an agency member should not be allowed to sue her own
agency. Green v. Obledo, 29 Cal. 3d 126, 143-45, 172 Cal. Rptr. 206 (1981).
Parker v. Bowron, 40 Cal. 2d 344, 254 P.2d 6 (1953), refusing to alow an indi-
vidual or unions standing to compel a city to comply with a requirement that it
pay prevailing wages, also casts doubt on the public interest rule, but must be
considered obsolete.

41. See Green v. Obledo, 29 Cal. 3d 126, 143-45, 172 Cdl. Rptr. 206 (1981)
(plaintiff can attack regulation denying welfare benefits including both the por-
tion that denies her benefits and other portions that have no effect on her); Pitts
v. Perluss, 58 Cal. 2d 824, 829, 27 Cal. Rptr. 19 (1962) (citizen urging enforce-
ment of department’s duty to adopt regulations); Hollman v. Warren, 32 Cal. 2d
351, 196 P.2d 562 (1948) (constitutionality of statute limiting number of
notaries that can be appointed); Board of Social Welfare v. County of Los Ange-
les, 27 Cal. 2d 98, 162 P.2d 627 (1945) (replacement of expired welfare checks);
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The rationale for this rule has been stated several times:
“[W]here the question is one of public right and the object of man-
damus is to procure enforcement of a public duty, the relator need
not show he has any legal or special interest in the result sinceit is
sufficient that he is interested as a citizen in having the laws exe-
cuted and the duty in question enforced.” 42 Public interest standing
“promotes the policy of guaranteeing citizens the opportunity to
ensure that no government body impairs or defeats the purpose of
legislation establishing a public right.” 43

Apparently, this rule applies only to mandate, not to actions for
declaratory judgment.44 There seems to be little reason for the dis-
tinction and a new statute should generalize the public injury test to
all actionsfor judicial review of agency action.

In my view, the public interest rule works well. It has no coun-
terpart on the federa level where a plaintiff must always demon-
strate both “palpable” and “particularized” injury in fact.4s |

Frank v. Kizer, 213 Cal. App. 3d 926, 261 Cal. Rptr. 882 (1989) (patients have
standing to compel compliance with federal Medicaid regulations even though
their particular cases have already been settled); American Friends Serv. Comm.
v. Procunier, 33 Cal. App. 3d 252, 255-56, 109 Cal. Rptr. 22 (1973) (action to
force agency to comply with state rulemaking requirements); Newland v. Kizer,
209 Cal. App. 3d 647, 257 Cal. Rptr. 450 (1989) (action to force agency to adopt
regulations); Madera Community Hosp. v. County of Madera, 155 Cal. App. 3d
136, 201 Cal. Rptr. 768 (1984) (same); Environmental Law Fund, Inc. v. Town
of Corte Madera, 49 Cal. App. 3d 105, 122 Cal. Rptr. 282 (1975) (environmental
group challenging approval of development); McDonald v. Stockton Metro.
Transit Dist., 36 Cal. App. 3d 436, 440, 111 Cal. Rptr. 637 (1973) (action to
compel city to build bus shelters under its contract with DOT); In re Veterans
Indus,, Inc., 8 Cal. App. 3d 902, 88 Cal. Rptr. 303 (1970) (compelling court to
exercise cy pres discretion).

42. Board of Social Welfare v. County of Los Angeles, 27 Cal. 2d 98, 101,
162 P.2d 627 (1945).

43. Greenv. Obledo, 29 Cal. 3d 126, 144, 172 Cal. Rptr. 206 (1981).

44. Sherwyn v. Department of Social Servs., 173 Cal. App. 3d 52, 218 Cal.
Rptr. 778 (1985) (a case decided primarily on ripeness grounds); American
Friends Serv. Comm. v. Procunier, 33 Cal. App. 3d 252, 255-56, 109 Cal. Rptr.
22 (1973).

45. See, eg. Schlesinger v. Reservists Comm., 418 U.S. 208 (1974)
(challenge to practice of members of Congress holding military positions);
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believe that plaintiffs who wish to incur the expense and bother of
litigating public interest questions, such as the illegality of gov-
ernment action, should be alowed to do so. There is no reason to
believe that the existing California public interest rule, or the gen-
erous provision for taxpayer suits discussed below, has caused any
significant problems by way of harassing agencies or flooding the
courts.46 Neverthel ess, the Commission may wish to consider some
limitations on public interest or taxpayer suits, such as a bond
requirement4’ or a requirement that the Attorney General or local
law enforcement authority be first notified and given an opportu-
nity to sue before the public interest or taxpayer suit isfiled.48 | do
not recommend either of these measures, absent some empirically
based showing that public interest suits are posing a serious prob-
lem of harassment or obstruction of public programs.

Aside from the risk of harassment or obstruction, the problem
with the public interest rule is definitional. It may be far from self
evident whether a particular claim really meets the standards of
public right-public duty. So far, at least, this has not proved diffi-
cult; the courts have stated that where the public duty is sharp and
the public need weighty, a plaintiff needs to show no personal

Sierra Club v. Morton, 405 U.S. 727 (1972) (Sierra Club lacks standing to chal-
lenge development program despite its historic commitment to protection of the
Sierras).

46. See Carsten v. Psychology Examining Comm., 27 Cal. 3d 793, 805-06,
166 Cal. Rptr. 844 (1980) (dissenting opinion). Justice Richardson’s dissent in
this 4-3 decision persuasively attacked the majority’s rule which precludes a
member of an agency from suing her own agency. The dissent thought thiswas a
perfectly appropriate citizen suit and asserted (admittedly without statistical
support) that the existing law had caused no problems for government or the
courts.

47. In the court’s discretion, plaintiff might be compelled to post a bond to
cover the defendant’ s costs. See Comment, Taxpayers Quits: Sanding Barriers
and Pecuniary Restraints, 59 Temple L.Q. 951, 974-76 (1986). Such a require-
ment would be akin to that imposed on plaintiffs in stockholder derivative suits.
See Corp. Code § 800(c)-(f).

48. Cf. Keith v. Hammel, 29 Cal. App. 131, 154 P. 871 (1915) (taxpayer's
action against sheriff should have first been presented to proper county officers
to give them a chance to sue).
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need; but if the public need is less pointed, courts require plaintiff
to show his personal need for relief.49 While vague, this test seems
serviceable. As discussed below, it is probably not possible to draft
anything very specific on this point.>0

3. Taxpayer Actions

Historically California has been extremely receptive to actions
brought by taxpayers to restrain illegal or wasteful expenditures.s!
In 1906, the enactment of Code of Civil Procedure Section 526a
formalized the existing case law on the subject. While Section
526a applies only to local government entities, the case law evolu-
tion of the remedy has continued so that taxpayer actions can be
brought against state officials®2 or local government entities not
mentioned in Section 526a.53

49. McDonald v. Stockton Metro. Transit Dist., 36 Cal. App. 3d 436, 440,
111 Cal. Rptr. 637 (1973).

50. This study does not discuss the recovery of attorney’s fees by a success-
ful plaintiff. However, under Section 1021.5, a court may award fees to a suc-
cessful plaintiff in any action which has resulted in the enforcement of “an
important right affecting the public interest if (a) a significant benefit, whether
pecuniary or honpecuniary, has been conferred on the general public or alarge
class of persons, (b) the necessity and financial burden of private enforcement
are such as to make the award appropriate, and (c) such fees should not in the
interest of justice be paid out of the recovery, if any....” If the Commission
wanted a definition of public interest standing, it could adapt the test in Section
1021.5(a).

51. See generally Myers, Sanding in Public Interest Litigation: Removing
the Procedural Barriers, 15 Loy. L.A. L. Rev. 1 (1981); Note, California Tax-
payer Quits: Suing Sate Officers under Section 526a of the Code of Civil Proce-
dure, 28 Hastings L. Rev. 477 (1976). Non-California discussions of taxpayer
actions include Comment, Taxpayers Suits: Standing Barriers and Pecuniary
Restraints, 59 Temple L.Q. 951 (1986) (virtually every state allows taxpayer
suits against both state and local government); Note, Taxpayers Quits: A Survey
and Summary, 69 Yale L.J. 895 (1960).

52. Stanson v. Mott, 17 Cal. 3d 204, 222-23, 130 Cal. Rptr. 697, 708-09
(1976); Ahlgrenv. Carr, 209 Cal. App. 2d 248, 25 Cal. Rptr. 887 (1962).

53. Los Altos Property Owners Ass' n v. Hutcheon, 69 Cal. App. 3d 22, 137
Cal. Rptr. 775 (1977) (action against school board can be brought under Section
526a as well as under the common law); Gogerty v. CoachellaValley Jr. College
Dist., 57 Cal. 2d 727, 371 P.2d 582 (1962).
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The purpose of taxpayer actions is to “enable a large body of the
citizenry to challenge governmental action that otherwise would go
unchallenged in the courts because of the standing requirement ...
California courts have consistently construed Section 526a liber-
ally to achieve this remedial purpose.” %4

Taxpayer actions can be brought to enjoin expenditures that are
contrary to local or state statutes (so called “ultra vires’ expendi-
tures) or are contrary to constitutional restrictions. Taxpayers can
enjoin programs that involve spending only trivial sums or even
non-spending government activities provided that governmental
employees are paid a salary to execute them.5> A program can be
enjoined even if it does not involve the spending of tax dollars or
even if it makes money>6 or even though there are also individuals
whose private interest would have allowed them to sue.>’ Taxpayer
actions cannot be defeated by claims that plaintiff is seeking an
advisory opinion or that there is no case or controversy.>8 And
actions for declaratory relief or damages are also permitted, even
though Section 526a appears limited to injunctions.>®

54. Blair v. Pitchess, 5 Cal. 3d 258, 267-68, 96 Cal. Rptr. 42 (1971). For
example, despite the limitation in Section 526a restricting standing to citizen res-
idents of the jurisdiction whose expenditures are being challenged, the courts
have allowed nonresident taxpayersto sue. Irwin v. City of Manhattan Beach, 65
Cal. 2d 13, 18-20, 51 Cal. Rptr. 881 (1966) (allowing nonresident corporate but
not individual taxpayers to sue violates equal protection).

55. Regents of Univ. of Cal. v. Superior Court, 3 Cal. 3d 529, 542, 91 Cal.
Rptr. 57 (1970) (University’s refusal to employ communists); Wirin v. Parker,
48 Cal. 2d 890, 894, 313 P.2d 844 (1957) (use of public funds to conduct illegal
police surveillance); Wirin v. Horrall, 85 Cal. App. 2d 497, 504, 193 P.2d 470
(1948) (use of funds to conduct police blockades).

56. Blair v. Pitchess, 5 Cal. 3d at 267-68.
57. Van Attav. Scott, 27 Cal. 3d 424, 166 Cal. Rptr. 149 (1980).
58. Blair v. Pitchess, 5 Cal. 3d at 267-68.

59. Van Attav. Scott, 27 Cal. 3d at 424 (declaratory relief); Stanson v. Mott,
17 Cal. 3d 204, 222-23, 130 Cal. Rptr. 697, 708-09 (1976) (damages if defen-
dant failed to exercise due care in illegally spending state funds). See Keller v.
State Bar, 47 Cal. 3d 1152, 255 Cal. Rptr. 542 (no personal liability of Bar gov-
ernors for spending Bar funds on election since they reasonably believed the
expenditure was authorized).
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Less clear is the degree to which “wasteful” expenditures can be
enjoined. Section 526a, but not common law taxpayer actions,
alow actions restraining governmental waste;0 presumably this
means spending that cannot achieve any proper governmental pur-
pose even though it is not ultra vires. The vagueness of the “waste”
concept gives rise to concern.6!

Cdlifornialaw relating to taxpayer suitsis completely at variance
with federal law. Federal cases have rejected taxpayer actionst2
with the single, somewhat anomal ous exception of taxpayer actions
to enforce the establishment clause, which are permitted.63

4. Jus Tertii — Enforcing Rights of Third Parties.

In some situations, a person (A) would have standing to seek
review because of some persona legal or practical harm to its
interests. For some reason, however, A does not or cannot actually
seek review. Another party (B), who might not meet any of the
standing criteria on its own, seeks review on A’'s behalf. Suing to
enforce the rights of third parties is often referred to as jus tertii.
California cases, like federal cases, make provision for justertii in
appropriate cases.64

60. Los Altos Property Owners Ass n v. Hutcheon, 69 Cal. App. 3d 22, 137
Cal. Rptr. 775 (1977).

61. Harnett v. County of Sacramento, 195 Cal. 676, 683, 235 P. 45 (1925)
(court can enjoin aredistricting el ection which could not achieve desired result);
Los Altos Property Owners Ass'n v. Hutcheon, 69 Cal. App. 3d 22, 137 Cal.
Rptr. 775 (1977) (claim that school board’s consolidation plan would cost more
than plaintiff taxpayer’s alternative plan states cause of action for waste); City of
Ceres v. City of Modesto, 274 Cal. App. 2d 545, 555-56, 79 Cal. Rptr. 168
(1969) (installation of sewer lines — wasteful, improvident, and completely
unnecessary public spending can be enjoined by ataxpayer even though donein
exercise of lawful power).

62. Valley Forge Christian Sch. v. Americans United, 454 U.S. 464 (1982).
63. Flast v. Cohen, 392 U.S. 83 (1968).

64. Justertii is not automatic, however. For example, B was not allowed to
sue on A’s behalf where B and A had conflicting interests. Camp Meeker Sys.,
Inc. v. PUC, 51 Cadl. 3d 845, 274 Cal. Rptr. 678 (1990). And in a case primarily
decided on ripeness grounds, attorneys were denied standing to sue on behalf of
clients who wished to enter into surrogate parenting arrangements to challenge
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Two factors have been employed in deciding whether B can sue.
First, what is the relationship between B and A? B is likely to have
standing if A’s rights are inextricably bound up with an activity
that B wishes to pursue. Second, is there some practical obstacle to
A seeking review itsel 25

In the California cases that have permitted suit under the jus
tertii approach, both factors pointed in the direction of permitting
standing. For example, in Selinger v. City Council of Redlands,%6 a
state statute required automatic approval of a subdivision applica-
tion if not denied within one year. Arguably this statute denied due
process to adjacent landowners who normally would be entitled to
notice and a hearing on the application. But the adjacent landown-
ers were not notified and the subdivison was automaticaly
approved after one year. A city was permitted to sue on behalf of
the landowners. The statute interfered with the city’s zoning pro-

policies of a state agency. Sherwyn v. Department of Social Servs., 173 Cal.
App. 3d 52, 218 Cal. Rptr. 778 (1985).

In the venerable case of Parker v. Bowron, 40 Cal. 2d 344, 254 P.2d 6
(1953), the question was whether a city was complying with a prevailing wage
law; neither unions (that contained some city workers) nor the secretary of those
unions was permitted to assert the rights of city employees. The Parker case has
clearly been superseded by later cases involving the right of associations to vin-
dicate the rights of their members. See supra text accompanying notes 21-22.
Parker might still be followed, however, on the question of whether the secre-
tary of the union could assert the rights of city workers; however, it is likely that
the suit could proceed as a public action under modern cases. The prevailing
wage law might be considered as one that created public rights and duties.

65. This analysis was drawn from federal cases. For example, a physician is
permitted to sue on behalf of patients who assert that a state statute denies the
patient’s right to obtain an abortion; a vendor is permitted to assert the rights of
buyers penalized by an unconstitutional statute. Singleton v. Wulff, 428 U.S.
106 (1976); Craig v. Boren, 429 U.S. 190 (1976). See generally L. Tribe, Ameri-
can Consgtitutional Law § 3-19 (2d ed. 1988).

66. 216 Cal. App. 3d 271, 264 Cal. Rptr. 499 (1989). Similarly, see Drum v.
Fresno County Dep't of Pub. Works, 144 Cal. App. 3d 777, 783-84, 192 Cal.
Rptr. 782 (1983). See aso the leading California case of Board of Social Wel-
fare v. County of Los Angeles, 27 Cal. 2d 98, 100, 162 P.2d 627 (1945), allow-
ing a state social welfare agency to sue a county on behalf of welfare recipients
“who are ... ordinarily financially, and often physically, unable to maintain such
proceedings on their own behalf.”
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cess (although it did not deprive the city of due process); therefore
the first criterion of inextricable relationship was met. Secondly,
the landowners would have difficulty bringing the suit since they
were never notified of the development until it was too late to chal-
lenge it.

There may be cases in which B cannot meet these tests. In many
such cases, however, B could probably sue under the public rights
approach discussed above where the courts require no personal
stake at all.

B. RECOMMENDATIONS

A statute should codify standing law, which is now mostly in
relatively inaccessible and somewhat confusing case law and frag-
mentary and misleading statutes.®’ | suggest working with the
provision in the Model Actf8 but adding provisions on public
actions and pruning the parts of the statute that incorporate inap-
propriate and unsatisfactory federal standing rules.

1. Private Interest.

The MSAPA section provides standing to a person to whom the
agency action is specificaly directed and to a person who was a
party to the agency proceedings that led to the agency action. It
also provides standing to “a person eligible for standing under
another provision of law.”69 These subsections seem appropriate
and reflect existing Californialaw.

The MSAPA provides that “if the challenged agency action is a
rule, a person subject to that rule” has standing to seek review of
the rule.”0 This would change existing California law that, with
some exceptions, requires a person challenging arule to have been

67. For example, Section 5263, relating to taxpayer actions, appears to cover
only actions against local government, yet it has been expanded to cover actions
against the state.

68. MSAPA § 5-106.
69. 1d. §5-106(2)(1), (2), (4).
70. 1d. § 5-106(2)(3).
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a party to the rulemaking proceeding.” As discussed above, |
believe that the existing rule is unnecessary. The related exhaustion
of remedies rule requiring that the particular issue that is the sub-
ject of the challenge be raised at the administrative level makes
sense, but there islittle reason to require that the particular plaintiff
have been involved in the rulemaking proceeding.

The MSAPA then provides that “a person otherwise aggrieved or
adversely affected by the agency action” has standing to challenge
it. “For purposes of this paragraph, no person has standing as one
otherwise aggrieved or adversely affected unless: (i) the agency
action has prejudiced or is likely to prejudice that person....”72
This adequately states the “private interest” standard, which iswell
developed in existing California law.”3 The MSAPA then goes on
to add the zone of interests, causation, and remediability require-
ments of federal law,”# which | strongly urge that California not
adopt.”

The statute should make clear that it preserves existing law about
the right of associations to sue on behalf of any of their members
who can meet the private interest standard.”® This idea should be
expressed in statutory language.

The statute should also preserve the justertii rule — the right of
third parties to assert the rights of persons who meet the private
interest standard.”’ Here the standard is so vague that it might be

71. See supra text accompanying notes 24-28.

72. MSAPA §5-106(a)(5).

73. Note again that the MSAPA does not require that the person have been a
party to the action below, whether it is quasi-legislative or quasi-judicial. |
believe this change is appropriate.

74. MSAPA 8§ 5-106(a)(5)(ii), (iii).

75. Probably the section can be simplified by leaving out the language about
“otherwise aggrieved or adversely affected,” leaving only aresidua section on
private interest for agency action that “prejudiced or is likely to prejudice” the
plaintiff. This seems adequate to capture any sort of practical or legal harm and
thus meets the California standards that the plaintiff be hurt in some way that
distinguishes him from the general public.

76. See supra text accompanying notes 21-22.
77. See supra text accompanying notes 64-66.
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difficult to write a statute on it. Perhaps the jus tertii rule can be the
subject of a comment to the section stating that prior law is pre-
served, together with afew citations to existing cases that articulate
that law. Finally, the statute or a comment should make clear the
local government has standing to sue the state on any lega
theory.78

2. Public Interest and Taxpayer Suits

Because it seems to be based on federal law, the MSAPA stand-
ing provision does not allow standing to taxpayers or to persons
asserting public interest claims. | believe California law on these
points is working well and should be preserved.

However, it seems to me that taxpayer actions should be dis-
pensed with. If there is a generous public interest type standard,
what is the need for the separate taxpayer action? The case law has
expanded taxpayer actions to the point that their conceptual basis
(arising out of harm to the long-suffering taxpayer) seems rather
silly. As we have seen, a taxpayer can seek to enjoin any action by
government whether it involves spending funds or not, or even if
the activity is a money-maker. Any action that involves paid staff
to implement falls within the domain of taxpayer standing — and
obvioudly this includes every possible action by government. Who
cares, at this point, whether the plaintiff is ataxpayer or not?

Besides, some aspects of taxpayer standing under existing law
seem dubious. | do not believe that there should be an action for
“waste” of taxpayer funds; if there is no basis for claiming illegal-
ity of the action or expenditure, the courts should not intervene. An
action for “waste” provides too great an inducement for harassing
lawsuits that raise essentialy political issues. Moreover, | do not
believe that there should be personal liability of government offi-
cials for administrative action that proves to be invalid, whether or
not such action meets the due care standard developed in existing

78. See supra text accompanying notes 30-32.
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law.” Such liability runs contrary to the policies behind the tort
claims act.80

Instead, it seems sensible to fold the taxpayer action into a
generic public interest standard.8 Such a standard would allow a
plaintiff to challenge action of state or local government on the
ground that such action is contrary to law. Such law could be
expressed in the state or federal constitution, a statute, a regulation,
or even in judicia decisions. However, the law in question must be
one that a court believes was intended to benefit the general public
or a large segment of the general public, as opposed to a narrow
private interest. The law might, for example, be one that imposes
environmental controls or controls on the political process. It might
be atax law that is being erroneously interpreted to create a loop-
hole. It might be a benefit statute intended to relieve poverty. The
bounds of the public interest statute cannot be expressed by any
statutory formula and must evolve case by case. | leave it to the
staff to figure out exactly how such a provision should be drafted.82
Perhaps a comment stating that the Legislature approves of exist-
ing law (illustrated by afew citations) would be sufficient.

. TIMING OF JUDICIAL REV IEW

Various doctrines control the timing of judicial review; if appli-
cable, these doctrines require a delay of judicial involvement in
resolving the dispute. At present, none of the doctrines are statu-
tory and several overlap. In many respects, the case law is confus-
ing and inconsistent. Codification and clarification of these doc-
trines and their various exceptions would be helpful.

79. See supra note 59.

80. See Cdlifornia Government Liability Tort Practice 8§ 2.89-2.91, at 170-
73, 88 6.143-6.156, at 863-79 (Cal. Cont. Ed. Bar, 3d ed. 1992). In general, in al
but very unusual cases, a public entity must provide a defense for public
employees and must indemnify such employees against any liability for job-
related acts. Thus the Legislature is committed to a regime in which public
employees are not subject to personal liability.

81. Taxpayer suits have functionally become citizen suits. Note, 69 YaeL.J.
895, 906 (1960).

82. See supra note 50, suggesting use of language in Section 1021.5.
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A. EXHAUSTION OF ADMINISTRATIVE REMEDIES

1. Existing California Law

The requirement that a party exhaust administrative remedies
before seeking judicial review has been heavily litigated in
California.83

Unless an exception to the rule is applicable, alitigant must fully
complete al federal,84 state and local administrative remedies
before coming to court or defending against administrative
enforcement.8> The doctrine applies even though a litigant con-
tends that an agency has made alegal error, for example by wrong-
fully taking jurisdiction over the case or by denying benefits to the
litigant or by failing to follow its own procedural rules.86

The exhaustion rule applies whenever a process exists whereby
an unfavorable agency decision might be chalenged within that
agency or another agency.8” The rule applies to the review of state
or local agency actions that might be deemed quasi-legisative,

83. For general treatments of exhaustion under California law, see Com-
ment, Exhaustion of Administrative Remedies in California, 56 Cal. L. Rev.
1061 (1968); Cdifornia Administrative Mandamus ch. 2 (Cal. Cont. Ed. Bar, 2d
ed. 1989); 3 B. Witkin, California Procedure Actions 88 308-23, at 392-415 (4th
ed. 1996); 2 G. Ogden, California Public Agency Practice § 51.02 (1992).

This section of the study does not consider the rule that a failure to exhaust
judicial remedies under Section 1094.5 establishes the propriety of the adminis-
trative action under the doctrine of administrative res judicata. See, eg.,
Knickerbocker v. City of Stockton, 199 Cal. App. 3d 235, 244 Cadl. Rptr. 764
(1988). This section concerns only exhaustion of administrative remedies.

84. Acme Fill Corp. v. San Francisco Bay Cons. & Dev. Comm’n, 187 Cal.
App. 3d 1056, 1064, 232 Cal. Rptr. 348 (1986) (exhaustion of federal remedy
before suing in state court).

85. South Coast Regiona Comm’'n v. Gordon, 18 Cal. 3d 832, 135 Cal.
Rptr. 781 (1977) (failure to exhaust remedies precludes raising defenses against
enforcement); People v. Coit Ranch, Inc., 204 Cal. App. 2d 52, 57-58, 21 Cal.
Rptr. 875 (1962) (same).

86. Bollengier v. Doctors Medical Ctr., 222 Cal. App. 3d 1115, 1126-32,
272 Cal. Rptr. 273 (1990).

87. However, that process must be one provided by regulation or statute that
furnishes clearly defined machinery for submission, evaluation, and resolution of
the dispute. See infra text accompanying note 116.
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quasi-administrative or ministerial, as well as quasi-judicial.®8 It
requires not only that every procedural avenue be completely
exhausted,8 but also that the exact issue that the litigant wants the
court to consider have been raised before the agency.0 It applies
even though the administrative remedy is no longer available; in
such cases, of course, dismissal because of a failure to exhaust is
equivalent to denying judicial review altogether.

In California, unlike federal law, there is no separate “final
order” rule.! If the decision being challenged is not final, the court

88. Redevelopment Agency of the County of Riverside v. Superior Court,
228 Cal. App. 3d 1487, 1492, 279 Cal. Rptr. 558 (1991) (whether adoption of
redevelopment plan is quasi-legislative or quasi-administrative, exhaustion rule
applies); Lopez v. Civil Serv. Comm’'n, 232 Cal. App. 3d 312, 283 Cal. Rptr.
447 (1991) (exhaustion applies to all forms of mandate and applies even though
plaintiff seeks ministerial rather than quasi-judicia action by agency).

But see City of Coachellav. Riverside County Airport Land Use Comm'n,
210 Cal. App. 3d 1277, 1287-88, 258 Cal. Rptr. 795 (1989), involving objec-
tions to aland use plan adopted by alocal agency. The objector failed to appear
at alegally required public hearing. The court held that appearance at the hear-
ing was not a remedy that must be exhausted, since the agency was not required
to do anything in response to submissions at the hearing. | regard the latter deci-
sion as probably incorrect; the public hearing was obviously intended for the
purpose of alowing the public to raise questions about the planning decision and
for the agency to consider and respond to such questions.

89. Lopez v. Civil Serv. Comm'n, 232 Cal. App. 3d 312, 283 Cal. Rptr. 447
(1991) (must raise issue at every stage of the administrative process); Edgren v.
Regents of Univ. of Cal., 158 Cal. App. 3d 515, 205 Cal. Rptr. 6 (1984) (litigant
who withdrew during a hearing, complaining of due process violations in the
way the hearing was being conducted, failed to exhaust remedies).

There appears to be an exception to the requirement that the objection be
raised at every possible stage in the case of land use planning; it is sufficient to
raise an objection before the “lead agency” but not before the planning commis-
sion. Browning-Ferris Ind. v. San Jose City Council, 181 Cal. App. 3d 860, 226
Cal. Rptr. 575 (1986).

90. The exact issue rule is discussed infra in text accompanying notes 100-
03.

91. Section 1094.5 provides for review of any “final administrative order or
decision” arising out of a hearing. Most decisions have dismissed applications
for mandamus to review non-final orders because of a failure to exhaust reme-
dies (as distinguished from a separate final order rule). Some cases have treated
finality as a distinct reason to dismiss applications under Section 1094.5. Kumar
v. National Medical Enters., 218 Cal. App. 3d 1050, 267 Cal. Rptr. 452 (1990)
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will dismiss under the exhaustion of remedies rule, unless an
exception to the exhaustion doctrine applies.92 | have not suggested
any change in this practice since the analysis of whether a decision
isa“final order” and whether alitigant has “ exhausted administra-
tive remedies’ are so similar. It would probably create more con-
fusion than clarity to try to separate them.

a. Purposes and costs of the exhaustion doctrine

The purposes of the exhaustion requirement have often been
spelled out.%3 Essentially, there are two rationales for the exhaus-
tionrule.

The first rationale for exhaustion arises out of a pragmatic con-
cern for judicial efficiency. Judicial proceedings are more efficient
if piecemea review can be avoided. The quality of review is
enhanced if a court can start with a complete factual record pro-
duced at the agency level. Moreover, it is helpful to a court if an
expert agency has resolved the same issue that the court must deal
with. Finally, alitigant may succeed before the agency or the case
may be settled; thus the court can avoid ever having to decide the
case at all.

The second purpose of exhaustion is based on separation of pow-
ers, the agencies of state and local government are a separate
branch of government and their autonomy must be respected. This
purpose is furthered by allowing an agency to apply its expertise to
the problem and to correct its own mistakes before it is haled into
court. Moreover, if exhaustion were not required, litigants would
have an incentive to short-circuit agency processes and avoid an
agency decision to which a court would give deference. Such end

(only final order from appellate body of hospital can be appealed under Section
1094.5); Board of Medical Quality Assurance v. Superior Court, 73 Cal. App. 3d
860, 141 Cal. Rptr. 83 (1977) (Section 1094.5 action filed for purpose of taking
deposition in a pending administrative action dismissed because of the lack of a
final order).

92. Bollengier v. Doctors Medical Ctr., 222 Ca. App. 3d 1115, 1125, 272
Cal. Rptr. 273 (1990).

93. See, eg., McCarthy v. Madigan, 112 S. Ct. 1081, 1086-87 (1992); Rojo
v. Klieger, 52 Cal. 3d 65, 82-85, 276 Cal. Rptr. 130 (1990).
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runs are contrary to the Legidlature's intention in creating those
agencies.

While the exhaustion doctrine serves valuable public purposes,
the requirement can be very costly to litigants. The exhaustion
doctrine requires them to resort to agency remedies they believe
are amost certainly useless. Where a private litigant ultimately
prevailsin court, but has first been required to exhaust administra-
tive remedies, the effect of the doctrine is to delay ultimate resolu-
tion of the case, perhaps for years. It also requires the expenditure
of substantial, perhaps crushing, professional fees. Indeed, exhaus-
tion of remedies often means exhaustion of litigants. In many
cases, the remedy in question is no longer available by the time the
case comes to court; in such cases, requiring exhaustion means that
the case is over and the private litigant has lost.

b. Doctrineisjurisdictional

One notable aspect of the California exhaustion rule is that it is
jurisdictional, not discretionary. At the federal level and in most
states, exhaustion of remedies is discretionary unless a specific
statute requires exhaustion, in which case it is treated as jurisdic-
tional 94

The rule that exhaustion isjurisdictional derives from the leading
California case, Abdlleira v. District Court of Appeal.%5 In
Abelleira, an administrative judge held that employees were enti-
tled to unemployment benefits despite a statutory rule precluding
payment of benefits in cases where unemployment was caused by a
strike. The employer appeaed to higher agency authority. While
that appeal was pending, the employer sought judicial review of
the ALJ s decision. The employer argued that immediate review
should be available, notwithstanding its failure to exhaust reme-
dies, because the statute required payment of benefits to the
employees pending the administrative appeal. The employer
claimed that such immediate and unlawful payments would deplete
the benefit fund. The court of appea held that immediate judicial

94. See McCarthy v. Madigan, 112 S. Ct. 1081 (1992).
95. 17 Cal. 2d 280, 102 P.2d 329 (1941).
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review was available.% An employee sought a writ of prohibition
in the California Supreme Court.

The Court granted the writ. In order to do so, it had to label the
exhaustion requirement as jurisdictional since prohibition would
not lie to correct an abuse of discretion by the lower court. Its
sweeping opinion emphatically endorsed the exhaustion doctrine,
and its peremptory rejection of possible exceptions committed
California courts to a policy of relatively rigid enforcement of the
doctrine.

Since Abelleira, both the Supreme Court and lower courts have
often countenanced exceptions to the exhaustion requirement.
However, the rule that exhaustion is jurisdictiona constrains the
ability of lower courts to recognize new exceptions or broaden the
existing ones or to excuse a lack of exhaustion based on a balanc-
ing of factors.97 In contrast, federal cases often excuse exhaustion

96. A federa court would not have treated Abelleira as an exhaustion case
but as a final order case. In Abelleira, the employer was protesting against the
immediate payment of benefits to the employee which occurred after the initial
decision. Insofar as preventing that payment was concerned, the employer had
exhausted its remedy when it lost at the initial hearing. The appeal to the agency
heads was not a remedy that could have prevented immediate payment of
benefits.

However, the order in question was not final and would not be final until the
agency heads had acted on the employer’s appeal. See FTC v. Standard Qil Co.,
449 U.S. 232 (1980) (litigant had exhausted remedy with respect to particular
issue but still could not appeal a non-final order). Abelleira would have been a
weak case for an exception to the final order rule. The employer was not seri-
ously harmed by the immediate payment of benefits since its reserve account
would be credited if it were ultimately successful in the case. On the other hand,
the unemployed workers obviously needed their payments immediately, not at
the end of protracted litigation.

Cdlifornialaw has no separate final order rule for administrative action. As
in Abelleira, the exhaustion doctrine is used to preclude appeals of non-final
orders.

97. A few California cases use a flexible, balancing analysis to decide
whether to excuse a failure to exhaust remedies. See Doster v. County of San
Diego, 203 Cal. App. 3d 257, 251 Cal. Rptr. 507 (1988); Hull v. Cason, 114 Cal.
App. 3d 344, 359, 171 Cal. Rptr. 14 (1981) (public interest demands court take
case which had already been litigated for several years despite failure to exhaust
remedies); Hollon v. Pierce, 257 Cal. App. 2d 468, 64 Cal. Rptr. 808 (1964);
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by determining whether the purposes of the exhaustion rule would
be frustrated if an exception were to be alowed in the particular
case in light of the costs that exhaustion would impose on the par-
ticular litigant.

In addition, according to some cases, the rule that exhaustion is
jurisdictional means that the exhaustion objection cannot be
waived by agreement® or by failure to make the objection at the
appropriate time; instead, it can beinitially raised at any time, even
on appeal .»®

c. The“ exact issue” rule

One important corollary to the exhaustion of remedies rule
requires that the exact issue to be considered by a reviewing court
have been presented to the agency during the course of its consid-
eration of the matter.100 Thus a person can be precluded from rais-

Greenblatt v. Munro, 161 Cal. App. 2d 596, 605-07, 326 P.2d 929 (1958). This
approach is probably contrary to Abelleira.

98. Noonan v. Green, 276 Cal. App. 2d 25, 80 Cal. Rptr. 513 (1969); Buch-
wald v. Superior Court, 254 Cal. App. 2d 347, 359-60, 62 Cal. Rptr. 364 (1967).

99. Hittle v. Santa Barbara County Employees Retirement Ass'n, 39 Cal. 3d
374, 384, 216 Cadl. Rptr. 733 (1985); People v. Coit Ranch, Inc., 204 Cal. App.
2d 52, 57, 21 Cal. Rptr. 875 (1962). This rule is in some doubt, however. See
Green v. City of Oceanside, 194 Cal. App. 3d 212, 219-23, 239 Cal. Rptr. 470
(1987), rejecting an exhaustion defense raised for the first time on appeal. The
court pointed out persuasively that it would be grossly unfair for defendant to
ignore this procedural defense and put plaintiff to expense of trial, knowing it
could assert the exhaustion defense on appedl if it lost at trial.

100. See, eg., Resource Defense Fund v. Local Agency Formation Comm’n,
191 Cal. App. 3d 886, 894, 236 Cal. Rptr. 794, 798 (1987); Coalition for Student
Action v. City of Fullerton, 153 Cal. App. 3d 1194, 200 Cal. Rptr. 855 (1984).
CEB calls this doctrine the requirement of preserving issues at the administrative
hearing. California Administrative Mandamus 88 2.2-2.24, at 36-48 (Cal. Cont.
Ed. Bar, 2d ed. 1989). The exact issue rule has been codified in cases brought
under the California Environmental Quality Act. Pub. Res. Code § 21177(a).

The exact issue rule is often quite strictly applied. Thus specific environ-
mental objections to a timber harvesting plan were not raised before the agency
by preprinted form objections raising various environmental and political con-
cerns because these related to logging generally without being specific to the
project under review. Albion River Watershed Protection Ass'n v. Department
of Forestry, 235 Cal. App. 3d 358, 286 Cal. Rptr. 573, 580-88 (1991). But see
Citizens Ass'n for Sensible Dev. v. County of Inyo, 172 Cal. App. 3d 151, 163,
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ing a particular issue or defense, even though every possible
administrative remedy was exhausted, because the particular issue
was not pressed before the agency.10! |t appears, however, that
unlike the exhaustion doctrine, the exact issue doctrine is not juris-
dictional ;102 therefore, it probably can be waived by the agency.
Apparently the same exceptions that apply to the general exhaus-
tion rule also apply to the exact issue rule.

The exact issue rule makes good sense. In judicia efficiency
terms, it is important that the issue be raised below so that a com-
plete record can be created at the agency level and so that the
agency can apply its expert judgment to that issue. Particularly in
local land use planning, the issues often concern complex urban
planning, timber management, and environmental policy problems.
Thus preliminary consideration by the agency is very helpful to
reviewing courts. In separation of powers terms, it is appropriate
that courts require the presentation of issues to agencies; otherwise
litigants would be encouraged to sidestep preliminary agency con-
sideration, to which a court ordinarily owes considerable defer-
ence, in the hope of getting a better shake from the court reviewing
the issue de novo.103

d. Exceptions to exhaustion

The exceptions to the exhaustion doctrine have been heavily liti-
gated. These exceptions can be grouped under two broad headings:
inadequacy of the remedy and irreparable injury. Under inade-

217 Cal. Rptr. 893 (1985) (less specificity required to preserve issue in adminis-
trative than in judicial proceeding since parties often not represented by
counsel).

101. Indeed, a mere perfunctory or “skeleton” presentation is insufficient if it
is seen as aruse for transferring the issue from the agency to the court. See Dare
v. Board of Medical Examiners, 21 Cal. 2d 790, 799, 136 P.2d 304 (1943); City
of Walnut Creek v. County of Contra Costa, 101 Cal. App. 3d 1012, 162 Cal.
Rptr. 224 (1980).

102. See Greenblatt v. Munro, 161 Cal. App. 2d 596, 605-07, 326 P.2d 929
(1958).

103. City of Walnut Creek v. County of Contra Costa, 101 Cal. App. 3d 1012,
162 Cal. Rptr. 224 (1980).
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guacy of the remedy fall the accepted exceptions for futility, inad-
equate remedy, certain constitutional issues, and lack of notice.104
i. Futility.

If it is positively clear that the agency will not grant the
requested relief, the remedy would be considered inadequate
because it is futile105 However, the exhaustion requirement is not
excused merely because favorable agency action is unlikely. If
courts excused exhaustion merely because favorable agency action
is unlikely, the exhaustion requirement would practically disap-
pear, since litigants usually go to court prematurely only when they
feel there is little chance that they will prevail at the agency
level 106 Moreover, the exception is not applicable even though the
remedy is no longer available at the time a litigant seeks judicial
review, unless the litigant can establish positively that the remedy
would have been uselessiif it had been availed of .107

The futility exception is based upon a balance of the purposes of
the exhaustion rule against the costs of enforcing it. Forcing a liti-
gant to pursue the remedy serves judicial efficiency and recognizes
the agency’s role under the separation of powers. Yet it becomes
difficult to justify imposing the costs of exhaustion on a litigant
when it is certain that those costs will be wasted. Therefore, liti-
gants must pursue probably unavailing remedies but need not pur-
sue certainly unavailing ones.

104. The exception for local tax assessments alleged to be a nullity is anoma
lous. In addition, the existing APA contains a questionable exception for denial
of continuances. See infra text accompanying note 142. The California Supreme
Court also decided to hear a case despite a failure to raise the exact issue where
public policy required that the issue be immediately resolved. Lindeleaf v.
Agricultural Labor Relations Bd., 41 Cal. 3d 861, 870-71, 226 Cal. Rptr. 119
(1986).

105. Ogo Assocs. v. City of Torrance, 37 Cal. App. 3d 830, 112 Cal. Rptr.
761 (1974).

106. Doyle v. City of Chino, 117 Cal. App. 3d 673, 683, 172 Cal. Rptr. 844
(1981).

107. George Arakelian Farmsv. Agricultural Labor Relations Bd., 40 Cal. 3d
654, 662-63, 221 Cal. Rptr. 488, 493 (1985) (failure to make timely request for
agency review precludes judicial review — inadequate showing that review
would be futile).
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In the leading case on the futility exception, a developer was
excused from applying for a variance from a zoning scheme when
that scheme was enacted for the purpose of blocking the very pro-
ject the developer wanted to build.108 Similarly, if agency memo-
randal® or a prior decision involving the same litigant110 indicate
that the decision in the particular case is absolutely certain to go
against the litigant, he need not exhaust remedies. However, the
fact that an agency has previously decided a string of cases on the
same legal issue in a way adverse to the litigant’s position is not
sufficient;111 the agency might be willing to distinguish its prior
cases 112

108. Ogo Assocs. v. City of Torrance, 37 Cal. App. 3d 830, 112 Cal. Rptr.
761 (1974).

109. Trutav. Avis Rent a Car Systems, Inc., 193 Cal. App. 3d 802, 812, 238
Cal. Rptr. 806, 811 (1987); In re Thompson, 52 Cal. App. 3d 780, 125 Cal. Rptr.
261, 263 (1975).

110. Elevator Operators Union v. Newman, 30 Cal. 2d 799, 811, 186 P.2d 1,
7 (1947) (discharge of employee — union board had aready rejected appeal
from discharge decision and would certainly reject a damage claim based on
same discharge); Breaux v. Agricultural Labor Relations Bd., 217 Cal. App. 2d
730, 743, 265 Cal. Rptr. 904, 910 (1990) (futile to question settlement before
agency that had already approved it).

111. Gantner & Mattern Co. v. California Employment Comm'n, 17 Cal. 2d
314, 317, 104 P.2d 932, 934 (1947); Westinghouse Elec. Corp. v. County of Los
Angeles, 42 Cal. App. 3d 32, 39-40, 116 Cal. Rptr. 742, 747 (1974); City of Los
Angeles v. Cadifornia Towel & Linen Supply, 217 Cal. App. 2d 410, 420, 31
Cal. Rptr. 832 (1963); Virtue Bros. v. County of Los Angeles, 239 Cal. App. 2d
220, 232, 48 Cal. Rptr. 505 (1966).

112. See Yamaha Motor Corp. U.S.A. v. Superior Court, 185 Cal. App. 3d
1232, 1242, 230 Cal. Rptr. 382, 387 (1986). This case concerned the breach of a
franchise agreement by refusing to supply a dealer with a new product line
offered to other dealers. The New Motor Vehicle Board had decided a case
involving the identical product line but a different dealer. The court required ex-
haustion since the Board might distinguish the prior case for reasons specific to
this particular dealer, like the size of the dealership and financial impact.

Similarly, the fact that the agency previously decided other issues in the
same case in a way contrary to the plaintiff’s position does not mean that it
would not fairly consider the issues currently presented. Sea & Sage Audubon
Soc'y, Inc. v. Planning Comm'n, 34 Cal. 3d 412, 418-19, 194 Cal. Rptr. 357
(1983).
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Some cases have stretched the futility doctrine. They have
excused a failure to exhaust where the agency’s initial response
seemed hostile and unyielding,113 where the agency disclaimed
jurisdiction, 114 or where it seemed unlikely the decisionmaker
would change his mind.115 It would seem that the more flexible
futility test in these cases runs afoul of the stern Abelleira rule that
exhaustion isjurisdictional, not a matter of judicial discretion.

Ii. Inadequate remedies.

In addition to cases in which the administrative remedy is con-
sidered futile, remedies can be considered inadequate for other rea-
sons and thus need not be exhausted. Thus a procedure that pro-
vides no clearly defined machinery for the submission, evaluation,
and resolution of complaints is inadequate.16 One rather prob-
lematic application of this doctrine occurs where the subject matter

113. Grier v. Kizer, 219 Cal. App. 3d 422, 432, 268 Cal. Rptr. 244, 249
(1990) (unyielding position that regulation was validly adopted); Jacobs v. State
Bd. of Optometry, 81 Cal. App. 3d 1022, 1030, 147 Cdl. Rptr. 225, 229 (1978)
(dismissive reply to inquiry); Police Officers Ass'n v. Huntington Beach, 58 Cal.
App. 3d 492, 498-99, 126 Cal. Rptr. 893, 897-98 (1976) (hostile response to
grievance plus position in lower court); In re Faucette, 253 Cal. App. 2d 338,
343, 61 Cal. Rptr. 97, 99 (1967) (failure to fully consider initial application
means further administrative recourseis futile).

114. Department of Personnel Admin. v. Superior Court, 5 Cal. App. 4th 155,
6 Cal. Rptr. 2d 714, 721-22 (1992).

115. Doster v. County of San Diego, 203 Cal. App. 3d 257, 261-62, 257 Cal.
Rptr. 507, 509-10 (1988). This case employs a flexible balancing analysis in
order to decide whether to excuse a deputy sheriff’s failure to request a hearing
within the five-day time period allowed by local ordinance. One factor in favor
of excusing it was that a factual record compiled at an earlier hearing already
existed. Considering the unlikelihood that the sheriff would change his mind and
the existence of a factua record, the court decided that it should reach the nar-
row legal question involved.

116. Common Cause v. Board of Supervisors, 49 Cal. 3d 432, 443, 261 Cal.
Rptr. 574 (1989) (plaintiff not required to petition Secretary of State to adopt
regulations); Endler v. Schutzbank, 68 Cal. 2d 162, 168, 65 Cal. Rptr. 297
(1968) (where agency retained discretion to ignore decision, procedure was
inadequate — heads-l-win-tails-you-lose); Rosenfield v. Malcolm, 65 Cal. 2d
559, 55 Cadl. Rptr. 595 (1967) (remedy of ingtituting an investigation not ade-
guate to deal with plaintiff’s claim of illegal discharge).
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of the controversy lies outside the agency’s jurisdiction.11” This
subject matter rule applies to cases in which the jurisdictional error
appears clearly and positively on the face of the pleadings and does
not depend on any disputed factual matters.118 Unless cautiously
applied, this exception could be broadened to cover any aleged
agency error of law.

Similarly, a remedy might be inadequate because of a lack of
minimally adequate noticell® or other necessary procedure.l20 |f
the procedure in question cannot furnish any of the relief sought by
plaintiff, or an acceptable substitute for that relief, it is not ade-
guate.l2! |f agency action has ground to a halt or the agency is

117. County of Contra Costav. State, 177 Cal. App. 3d 62, 73, 222 Cal. Rptr.
750, 758 (1986) (dictum). The problem of an agency lacking subject matter
jurisdiction is more likely to arise in a primary jurisdiction case. See County of
Alpinev. County of Tuolumne, 49 Cal. 2d 787, 322 P.2d 449 (1958).

This rule was misapplied in Richman v. Santa Monica Rent Control Bd., 7
Cal. App. 4th 1457, 9 Cal. Rptr. 2d 690, 693 (1992), to excuse alitigant’ sfailure
to comply with the exact issue rule by failing to raise a question of law before
the agency. The court thought that the agency had no jurisdiction to deal with a
guestion of law since this was a matter for the courts. While the courts may have
power to independently decide a question of law, it does not at all follow that an
agency lacks jurisdiction to make the initial call on such a question. Conse-
quently, it is inappropriate to excuse a failure to raise the issue before the
agency.

118. See, under federal law, Leedom v. Kyne, 358 U.S. 184 (1958) (agency
lacked jurisdiction to order inclusion of non-professionals in bargaining unit of
professionals — error apparent on face of pleadings).

119. Horn v. County of Ventura, 24 Cal. 3d 605, 156 Cal. Rptr. 718 (1979).

120. Superior Strut & Hanger Co. v. Port of Oakland, 72 Cal. App. 3d 987,
1002, 140 Cal. Rptr. 515 (1977) (procedure provided for no testimony, no fact-
finding determination, no opportunity to be heard); Bollengier v. Doctors Medi-
cal Ctr.,, 222 Ca. App. 3d 1115, 1128-29, 272 Ca. Rptr. 273, 279 (1990)
(hospital’s procedure provided adequate notice and minimal standards of fair
procedure); Tiholiz v. Northridge Hosp. Found., 151 Cal. App. 3d 1197, 199
Cal. Rptr. 338 (1984) (same).

121. Ramosv. County of Madera, 4 Cal. 3d 685, 691, 94 Cal. Rptr. 421, 425
(1971) (welfare fair hearings not equipped to deal with class actions or provide
money damages); Tiernan v. Trustees of the Cal. State Univ. & Colleges, 33 Cal.
3d 211, 217, 188 Cadl. Rptr. 115, 119 (1982) (procedure adequate to deal with
claim of discharge infringing first amendment rights but not for claim that uni-
versity must enact new regulations); Glendale City Employees Ass'n, Inc. v.
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unreasonably delaying resolution of the issue or has refused to take
jurisdiction over it, is unfair to expect a litigant to resort to that
remedy.122 |t is possible that an excessive fee for invoking a rem-
edy could render the remedy inadequate, but plaintiff has the bur-
den to establish that it sought afee waiver and, if waiver is denied,
that the fee is unreasonable.123

City of Glendale, 15 Cal. 3d 328, 342, 124 Ca. Rptr. 513, 523 (1975)
(procedure handles individual cases, not complex dispute involving interpreta-
tion of memorandum of agreement); Horsemen’'s Benevolent & Prof. Assn v.
Valey Racing Ass'n, 4 Cal. App. 4th 1538, 6 Cal. Rptr. 2d 698 (1992) (board
cannot award money damages — remedy inadequate); Mounger v. Gates, 193
Cal. App. 3d 1248, 1256, 239 Cal. Rptr. 18, 23 (1987) (administrative appeal
cannot remedy violation of procedural rights). At the federal level, see McCarthy
v. Madigan, 112 S. Ct. 1081, 1091 (1992) (plaintiff sought only money damages
which administrative procedure could not provide).

However, other California cases do require exhaustion of remedies even if
the administrative procedure may not resolve al issues or provide the precise
relief requested. Acme Fill Corp. v. San Francisco Bay Cons. & Dev. Comm’n,
187 Cal. App. 3d 1056, 1064, 232 Cal. Rptr. 348 (1986) (agency could not pro-
vide declaration that statute inapplicable to plaintiff); Edgren v. Regents of
Univ. of Cal., 158 Cal. App. 3d 515, 520, 205 Cal. Rptr. 6, 9 (1984) (exhaustion
of University’s personnel remedies required even though plaintiff seeks damages
in tort). These cases are questionable after Rojo v. Klieger, 52 Cal. 3d 65, 276
Cal. Rptr. 130 (1990) (exhaustion not required where agency cannot provide
compensatory damages), overruling Westlake Community Hosp. v. Superior
Court, 17 Cal. 3d 465, 131 Cal. Rptr. 90 (1976). However, Rojo involves pri-
mary jurisdiction rather than exhaustion of remedies.

It is difficult to generalize about the problem of misfitting remedies; some-
times exhaustion is required, sometimes not.

122. See McCarthy v. Madigan, 112 S. Ct. 1081. 1087 (1992); Kirkpatrick v.
City of Oceanside, 232 Cal. App. 3d 267, 277, 283 Cal. Rptr. 191, 197 (1991)
(stonewalling); Department of Personnel Admin. v. Superior Court, 5 Cal. App.
4th 155, 6 Cal. Rptr. 2d 714, 718-22 (1992) (agency declined to take jurisdic-
tion); Los Angeles County Employees Ass'nv. County of Los Angeles, 168 Cal.
App. 3d 683, 686, 214 Cal. Rptr. 350 (1985) (procedure cannot furnish remedy
in time to prevent injury to employees); Hollon v. Pierce, 257 Cal. App. 2d 468,
64 Cal. Rptr. 808 (1964).

123. Sea & Sage Audubon Soc'y, Inc. v. Planning Comm’n, 34 Cal. 3d 412,
421-22, 194 Cal. Rptr. 357 (1983) (4-3 decision — dissent would place burden
to establish reasonableness on agency).
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iii. Constitutional issues.

Certain types of constitutional claims can be raised in court with-
out first exhausting administrative remedies. For example, exhaus-
tion is generally excused in cases of an on-the-face constitutional
challenge to a provision of the statute that creates the agency124 or
to the procedures the agency provides.12> Probably the constitu-
tional excuse should also apply to on-the-face constitutional chal-
lenges to agency regulations or to statutes that the agency is

applying.126

124. As the Cdlifornia Supreme Court remarked, “It would be heroic indeed
to compel a party to appear before an administrative body to challenge its very
existence and to expect a dispassionate hearing before its preponderantly lay
membership on the constitutionality of the statute establishing its status and
functions.” State v. Superior Court, 12 Cal. 3d 237, 251, 115 Cal. Rptr. 497
(1974). See aso Sail'er Inn v. Kirby, 5 Cal. 3d 1, 6, 95 Cal. Rptr. 329, 332
(1971); United States v. Superior Court, 19 Cal. 2d 189, 195-96, 120 P.2d 26
(1941) (dictum); Lund v. California State Employees Ass'n, 222 Cal. App. 3d
174, 183, 271 Cal. Rptr. 425 (1990); Chrydler Corp. v. New Motor Vehicle Bd.,
89 Cal. App. 3d 1034, 1038-39, 153 Cal. Rptr. 135, 138 (1979).

125. Horn v. County of Ventura, 24 Cal. 2d 605, 611, 156 Cal. Rptr. 718
(1979) (one need not exhaust defective remedies to challenge their sufficiency);
Chevrolet Motor Div. v. New Motor Vehicle Bd., 146 Cal. App. 3d 533, 539,
194 Cal. Rptr. 270 (1983) (compliance with exact issue rule excused because
attack is on constitutionality of Board' s procedures).

It also appears that a litigant need not exhaust local remedies if those reme-
dies are invalid under a state statute. See Professional Fire Fighters, Inc. v. City
of Los Angeles, 60 Cal. 2d 276, 287, 32 Cal. Rptr. 830 (1963) (no need to
exhaust local remedies where those remedies are rendered inapplicable to plain-
tiff because of state statutes); Friends of Lake Arrowhead v. San Bernardino
County Bd. of Supervisors, 38 Cal. App. 3d 497, 505-08, 113 Cal. Rptr. 539
(1974) (state statute preempts remedy provision of local ordinance).

126. See Vogulkin v. State Bd. of Educ., 194 Cal. App. 2d 424, 434-35, 15
Cal. Rptr. 194 (1961) (exhaustion not required for constitutional attack on
statutes that agency is applying). This decision is correct. No distinction should
be drawn between a challenge to the congtitutionality of the statute that created
the agency and a challenge to the constitutionality of statutes that the agency is
enforcing.

However, this distinction (i.e., requiring exhaustion for constitutional
attacks on statutes the agency is applying but not to attacks on the statute creat-
ing the agency) is supported by dictum from older cases. See United States v.
Superior Court, 19 Cal. 2d 189, 195, 120 P.2d 26 (1941); Walker v. Munro, 178
Cal. App. 2d 67, 2 Cal. Rptr. 737 (1960); Tushner v. Griesinger, 171 Cal. App.
2d 599, 341 P.2d 416 (1959). As discussed in the text, since 1978 the California
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The constitutional excuse makes sense, since an agency is
extremely unlikely to uphold such challenges. Indeed, a provision
of the California Constitution adopted in 1978 explicitly prohibits
agencies from holding statutes unconstitutional .127 Thus the consti-
tutional exception redly is a subset of the inadequate-remedy
exception: agency procedures are not adequate to deal with an on-
the-face constitutional challenge to statutes, regulations, or proce-
dures.

The constitutional exception should not be broadened very far
since many legal claims can be stated in constitutional terms.128
For example, a litigant might argue that agency action is
“irrational” or “unreasonable” so that it denies substantive due pro-
cess. Similarly, a claim that a regulation is ultra vires could be
articulated in terms of the constitutional separation of powers. Or a
clamed defect in notice or an allegedly biased decisionmaker
might be a violation of procedural due process?® If by making

Constitution has prohibited an agency from invalidating any statute on constitu-
tional grounds. Consequently, it is futile to ask an agency to consider the consti-
tutionality of any statute and the pre-1978 cases requiring exhaustion in cases
challenging constitutionality of statutes the agency is applying should not be fol-
lowed.

127. The Cdifornia Constitution (art. 111, § 3.5) provides that no administra-
tive agency (whether or not created by the California Constitution) can declare a
statute uncongtitutional or unenforceable on the basis of its being unconstitu-
tional (unless an appellate court has already determined that the statute is uncon-
dtitutional). Similarly, an agency cannot declare a statute unenforceable on the
basis that a federal statute or regulation prohibits its enforcement unless an
appellate court has already so determined.

128. Some cases state restrictions on the constitutional exception that seem
unnecessary. For example, a litigant should be able to get to court even though
the litigant has aready begun the administrative process; some cases indicate
that the excuse is only available to people who have not begun availing them-
selves of that process. Eye Dog Found. v. State Bd. of Guide Dogs for the Blind,
67 Cal. 2d 536, 544, 63 Cal. Rptr. 21, 27 (1967).

129. The constitutional exception does not apply to a claim that the agency
has misapplied otherwise valid procedural rules, even though the misapplication
could be stated in constitutional terms. Bollengier v. Doctors Medical Ctr., 222
Cal. App. 3d 1115, 1127-28, 272 Cal. Rptr. 273 (1990). See Association of Nat'|
Advertisersv. FTC, 627 F.2d 1151 (D.C. Cir. 1979), cert. denied, 447 U.S. 921



268 JUDICIAL REVIEW OF AGENCY ACTION [Vol. 27

such claims litigant could avoid exhausting remedies, the require-
ment would nearly disappear. Therefore, these sorts of contrived
constitutional claims are not sufficient to excuse a failure to
exhaust.

The constitutional exception does not apply to constitutional
attacks on statutes or regulations based on their application to the
particular facts (as distinguished from an on-the-face attack).130 In
many as-applied challenges, the agency remedy is adequate, since
some sort of variance or waiver procedure is available to avoid
harsh or unreasonable application of the law.131 By the same token,
the constitutional exception does not apply if material facts are in
dispute and such facts must be found in order to resolve the
constitutional disputel32 nor does it apply to non-constitutional

(1980) (Leventhal, J. concurring) (improper to review bias claim absent final
agency action).

Another example of an attempt to turn a statutory claim into a constitutional
one in order to avoid the exhaustion requirement occurred in County of Contra
Costav. State, 177 Cal. App. 3d 62, 74-75, 222 Cal. Rptr. 750, 758-59 (1986).
This case involved the issue of whether statutes complied with the constitutional
requirement that they reimburse local government for new state mandates. An
agency (Board of Control) was created to adjudicate claims by local government
that the Legislature had filed to comply with this mandate. The court correctly
held that this remedy had to be exhausted, even though the local government
plaintiffs stated their claim in constitutional terms. Clearly, the administrative
remedy was wholly adequate for the purpose of dealing with plaintiff’s claims.

130. Security-First Nat'l Bank v. County of Los Angeles, 35 Cal. 2d 319, 217
P.2d 946 (1950) (exhaustion requirement); Griswold v. Mount Diablo Unified
Sch. Dist,, 63 Ca. App. 3d 648, 134 Cd. Rptr. 3 (1976) (exact issue
requirement).

131. See Metcalf v. County of Los Angeles, 24 Cal. 2d 267, 148 P.2d 645
(1944); Mountain View Chamber of Commerce v. City of Mountain View, 77
Cal. App. 3d 82, 143 Cal. Rptr. 441 (1978). Indeed, it has been held that even an
on-the-face congtitutional attack is premature if the agency has a variance proce-
dure that might solve the plaintiff’s problem without reaching the constitutional
guestion. Smith v. City of Duarte, 228 Cal. App. 2d 267, 39 Ca. Rptr. 524
(1964). However, this decision is questionable; generally alitigant is allowed to
go to court with respect to constitutional claims even if he also has nonconstitu-
tional defenses to raise before the agency.

132. Sail’er Innv. Kirby, 5 Cal. 3d 1, 95 Cal. Rptr. 329 (1971) (dictum).
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clams involved in the same case.133 Probably, the exception
should not apply at all if there are both constitutional and non-
constitutional issues in the same case if an agency decision favor-
able to the litigant on a non-constitutional issue would dispose of
the case. Such a decision would avoid the need for the court to
reach the constitutional question at all.134 And to excuse exhaus-
tion in such a case would prolong the litigation since the petitioner
will have to return to the agency to try the non-constitutional issues
if helosesin court on the constitutional issues.

iv. Lack of notice.

Where a litigant failed to exhaust a remedy because he was not
appropriately notified of its availability in time to use the remedy,
the failure to exhaust is excused. This exception to exhaustion has
been frequently recognized in local land use planning cases where
persons affected by an application were not appropriately notified
by either personal or constructive notice.135 The exception should
apply in such cases whether or not the plaintiff claims to be articu-
lating the public interest or its own private interest.136 The excep-
tion should also apply whether the defect in question is afailure to
have exhausted a remedy or afailure to have raised the exact issue
before the agency.

133. Floresv. Los Angeles Turf Club, 55 Cal. 2d 736, 746-48, 13 Cal. Rptr.
201 (1961).

134. However, if the objections were to the constitutionality of agency proce-
dure, alitigant probably should not be required to exhaust illegal remedies even
if those remedies might furnish substantive relief.

135. See Environmental Law Fund v. Town of Corte Madera, 49 Cal. App. 3d
105, 113, 122 Cal. Rptr. 282, 286 (1975). However, the exception does not apply
where the planning authority has given notice to the community by publication
as provided by statute. Sea & Sage Audubon Soc'y, Inc. v. Planning Comm’n,
24 Cal. 3d 412, 417, 194 Cal. Rptr. 357, 360 (1983); Redevelopment Agency of
Riverside v. Superior Court, 228 Cal. App. 3d 1487, 279 Cal. Rptr. 558 (1991).

136. The court in Corte Madera justified the exception for lack of notice by
stating that persons protecting the public interest should not be prevented from
litigating land use decisions of which they had not been notified. Of course, in
these cases, it is difficult to separate public interest from private interest and it
should not matter.



270 JUDICIAL REVIEW OF AGENCY ACTION [Vol. 27

Another variation of this exception has been recognized in adju-
dicatory cases where the agency failed to call alitigant’s attention
to an available administrative remedy and, under the facts, the liti-
gant’ s failure to find out about the remedy is justifiable.137

v. Irreparable injury.

Abelleira recognized an irreparable injury exception to the
exhaustion requirement but held that it was very narrow. The only
situation of irreparable injury it accepted was a rate order that
allegedly confiscated a utility’s property by requiring it to operate
unprofitably.138 Later the Supreme Court applied the exception to a
case in which alitigant claimed that by complying with state law it
would violate a federal law and incur the risk of serious
penalties.139

Subsequent cases have continued to be skeptical of irreparable
injury claims!40 although there have been some exceptions. 141 At a

137. Hittle v. Santa Barbara County Employees Retirement Ass'n, 39 Cal. 3d
374, 384, 216 Cal. Rptr. 733 (1985); Westlake Community Hosp. v. Superior
Court, 17 Cal. 3d 465, 478, 131 Cal. Rptr. 90, 97 (1976).

138. In Abelleira, the dissenters argued that the irreparable injury standard
was met because of harm to the public (as opposed to the plaintiffs). The alleged
harm was that illegal payments to unemployed workers would drain the compen-
sation fund. However, the majority focused only on the harm to the plaintiffs
which was not compelling. Similarly, United States v. Superior Court, 19 Cal.
2d 189, 120 P.2d 26 (1941), held that loss to handlers who were unable to mar-
ket all oranges they had purchased was not irreparable since they did not alege
the order would destroy their business.

139. Sail’er Inn v. Kirby, 5 Cal. 3d 1, 7, 95 Cal. Rptr. 329, 332 (1971) (not
clear whether court applied the irreparable harm or the inadequate remedy
exception).

140. Mountain View Chamber of Commerce v. City of Mountain View, 77
Cal. App. 3d 82, 143 Cal. Rptr. 441 (1978) (plaintiff must apply for variance
from sign removal ordinance even though maintenance of nonconforming sign
could violate civil and criminal nuisance statutes since no such enforcement
action was threatened).

141. Department of Personnel Admin. v. Superior Court, 5 Cal. App. 4th 155,
6 Cal. Rptr. 2d 714, 721 (1992) (impact on state budget and layoffs of state
employees); Heyenga v. City of San Diego, 94 Cal. App. 3d 756, 156 Cal. Rptr.
496 (1979) (preliminary injunction against transfer of police officer pending
administrative appeal); Greenblatt v. Munro, 161 Cal. App. 2d 596, 605-07, 326
P.2d 929 (1958). Greenblatt applied the irreparable injury exception to afailure



1997] BACKGROUND STUDY: STANDING AND TIMING 271

minimum, a plaintiff seeking an exception to a failure to exhaust
remedies by reason of irreparable injury should show that the
injury is truly irreparable (and goes far beyond the expense and
bother of litigation), that the injury is imminent (as opposed to an
injury that will occur in the future if the plaintiff loses before the
agency), and that the litigant could not have obtained a stay at the
administrative level.

vi. Local tax issues.

Where a local tax assessment is alleged to be a “nullity” and
there are no outstanding valuation issues, it is not necessary to
exhaust the local tax dispute resolution remedy. An assessment
might be a nullity, for example, where the property in question is
tax exempt, nonexistent, or outside the taxing jurisdiction.142 This
exception seems out of line with the existing structure of exhaus-
tion exceptions; | see no persuasive rationae for it. The local tax
appeal process seems the ideal place to obtain at least an initial
decision of such disputes; the remedy is adequate and the harm is
not irreparable.

2. Recommendations

a. Jurisdictional or discretionary
As noted above, Abelleira committed California to the position
that a failure to exhaust remedies is a jurisdictional defect,143 as

to have raised the exact issue before the agency. The injury was revocation of a
liquor license. The licensee failed to raise an apparently meritorious legal
defense before the agency; of course, by the time the case came to court, it was
too late to raise the issue before the agency. The court remanded the case to the
agency solely to reassess the penalty. See also Volpicelli v. Jared Sydney Tor-
rance Memorial Hosp., 109 Cal. App. 3d 242, 253-54, 167 Cal. Rptr. 610
(1980), which combined the exceptions for futility and irreparable harm.

142. Stenocord Corp. v. City & County of San Francisco, 2 Cal. 3d 984, 987,
88 Cal. Rptr. 166 (1970); California Administrative Mandamus § 2.41, at 57-58
(Cal. Cont. Ed. Bar, 2d ed. 1989).

143. It appears that a failure to comply with the exact issue ruleis not ajuris-
dictional defect but failure to have exhausted an administrative remedy is
jurisdictional.
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opposed to a matter of trial court discretion.144 Under the rule that
exhaustion is jurisdictional, the trial court must decide whether a
litigant falls within one of the existing narrowly drawn exceptions
to exhaustion; if not, the court must dismiss the case.

| suggest that the issue of whether to excuse a failure to exhaust
remedies be treated as within the trial court’s discretion, asitisin
federal law and under the Model Act.145 The existing approach is
simply too rigid; there are many cases in which a litigant comes
close to satisfying several of the existing exceptions but does not
quite fit any of them; yet requiring exhaustion would be very costly
to the litigant and would serve no useful purpose.146 Similarly, the
parameters of some of the exceptions (such as inadequate remedies
or constitutional issues) are fuzzy; rather than struggle with apply-
ing the rather abstractly stated exceptions to the particular facts, it
would be better to decide whether the policies behind the exhaus-
tion doctrine suggest that an exception should be made in the par-
ticular case.

Under this approach, courts would no longer be constrained by a
few narrow exceptions but could combine severa of them or
invent new ones if necessary.14’ In a close case, the court should
balance the equities,148 considering such factors as:

144. A group of court of appeal cases treats the doctrine as discretionary
despite Abelleira. See supra note 97.

145. However, if the Legidlature mandates exhaustion of a specific remedy,
exhaustion of that remedy would be treated as jurisdictional as under present
law. See McCarthy v. Madigan, 112 S. Ct. 1081 (1992).

146. Severa United States Supreme Court cases concerning failure to exhaust
remedies within the Selective Service System are illustrative. Judicia review of
a draft board’s decision on a classification issue could be obtained only by rais-
ing the issue as a defense in the crimina proceeding for refusing induction. A
failure to exhaust remedies meant that the registrant was stripped of his defense
in the criminal case. Where the issue involved was purely one of law, the regis-
trant had not deliberately bypassed Selective Service procedures, and an appeal
would probably have been futile, exhaustion was excused. McKart v. United
States, 395 U.S. 185 (1969). But where the claim was fact-based and excusing
exhaustion would have encouraged registrants to bypass Selective Service pro-
cedures, exhaustion was required. McGee v. United States, 402 U.S. 479 (1971).

147. Thus acourt might decide to hear a case despite failure to raise the exact
issue where public policy demanded that the issue be resolved. Lindeleaf v.
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(1) the likelihood that plaintiff will prevail on the merits (i.e, is
plaintiff's legal claim apparently well founded or patently
contrived);149

(2) the relative degree of hardship to plaintiff from being com-
pelled to exhaust remedies;

(3) whether the remedy is still available (if not, dismissal of the
case denies any judicial review);

(4) the relative adequacy of agency remedies to deal with the
guestion in dispute;

(5) whether it would be important to establish a precedent on the
legal issuein dispute;

(6) the reason for failure to exhaust (i.e., was the failure justifiable
or was it part of a scheme to avoid an unfavorable agency
ruling);

(7) judicial efficiency issues such as the question of whether
agency expertise would contribute to solving the problem,
whether the process in question would generate a factua
record helpful to the court, 10 or whether facts are in dispute
and must be found in order to reach the legal questions.

If exhaustion were made a matter of trial court discretion rather
than of jurisdiction, it would be less likely that reviewing courts
would grant writs aborting a trial court’s decision to excuse a fail-
ure to exhaust remedies. In general, it seems better to me to let the
trial court go ahead and decide a case it wants to decide without
premature interruption from appellate courts. In theory, an appel-
late court could still grant awrit aborting premature judicial review

Agricultural Labor Relations Bd., 41 Cal. 3d 861, 870, 226 Cal. Rptr. 119
(1986).
148. See Power, Help is Sometimes Close at Hand: The Exhaustion Problem

and the Ripeness Solution, 1987 U. Ill. L. Rev. 547 (advocating a balancing
methodology in applying the exhaustion doctrine).

149. This factor is particularly important in cases where a litigant is seeking
to avoid the exhaustion rule by reason of constitutional claims. A court should
examine such claims closely to see whether they seem well-founded or merely
contrived.

150. See McCarthy v. Madigan, 112 S. Ct. 1081, 1090 (1992).
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on the basis of abuse of discretion, but this would be a rare
occurrence.

Finally, if exhaustion is discretionary rather than jurisdictional, a
failure to exhaust would be waived if the agency failed to object at
the appropriate time before trial. Thus the failure to exhaust claim
would and should be treated like any other claim or defense — it
must be timely raised.151

It could be argued that this recommendation will seriously
undercut the exhaustion rule by encouraging many more litigants
to attempt to short circuit the administrative process. This might
increase the burdens on the courts and thwart the policies behind
the exhaustion doctrine. However, | do not believe this will be the
case. Generally litigants will exhaust remedies regardiess of the
existence of a possible exception if there is any hope of afavorable
agency outcome. The risk of going to court without exhausting
remedies may be quite substantial: the court may dismiss the case
on the basis of exhaustion and the administrative remedy may no
longer be available. Even if it still remains available, an unsuccess-
ful attempt to obtain premature judicial intervention would be very
costly. The recommendation will not significantly change Califor-
nia law; it will be nearly as difficult as ever to circumvent the
exhaustion requirement, but making the doctrine discretionary
permits slightly more play in thejoints.

b. Reconsideration

Both the existing California APA152 and other statutes!®3 provide
that a litigant need not request reconsideration from the agency
before pursuing judicial review. However, the common law rulein

151. This would change present California law. But see Green v. City of
Oceanside, 194 Cal. App. 3d 212, 219-23, 239 Cal. Rptr. 470 (1987) (failure to
exhaust is waivable defect). | believe, however, that a court should be permitted
to reject a waiver of exhaustion and to raise the exhaustion defense on its own
motion if it believed judicial efficiency would be served by remanding the case
to the agency.

152. Gov't Code § 11523.
153. Gov't Code § 19588 (State Personnel Board).
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Caifornia may be otherwise.l> A request for reconsideration
should never be required as a prerequisite to judicial review1ss
unless specifically provided by statute to the contrary.156

c. Continuances and discovery

The existing APA permits immediate judicial review of the
denial by an administrative law judge of a motion for a continu-
ance.l>’ Presumably, outside the APA agencies, a court would
refuse to entertain such review because it would violate the
exhaustion of remedies requirement and no exception to the
exhaustion requirement would normally be applicable.1s8 | have
previously recommended that the revised APA contain no provi-
sion alowing immediate judicial review of the denial of a continu-
ance. The Commission has deferred a decision on this question
until it considers all issues relating to the exhaustion of remedies
doctrine.

| believe that there is no judtification for immediate judicial
review of the denial of a continuance by an ALJ; such rulings by
trial judges are not immediately appealable and the administrative
law rule should be no different. Denial of a request for a continu-

154. Alexander v. State Personnel Bd., 22 Cal. 2d 198, 137 P.2d 433 (1943).

155. “Reconsideration” means a regquest to the agency reviewing authority
that it reconsider its own final decision. See Section 649.210 in administrative
adjudication draft attached to Commission staff Memorandum 92-70 (Oct. 9,
1992) (on file with California Law Revision Commission) [hereinafter Memo-
randum)]. [Ed. note. This provision was not included in the Commission’s final
recommendation.] The term does not refer to appeals to a higher agency level;
normally such appeals are required by the exhaustion doctrine. In some agen-
cies, such as the Workers Compensation Appeals Board, appeal from a presid-
ing officer's decision to the agency heads is referred to as “reconsideration.”
Such appeals would continue to be required, since they involve appeals to a
higher level rather than reconsideration at the same level.

156. By dtatute, it is necessary to request reconsideration from the PUC
before seeking review of a PUC decision in the California Supreme Court. PUC
staff have told me that this reconsideration practice is very important to the
agency. Asaresult, | do not suggest that the existing statute be altered.

157. Gov't Code § 11524(c), added to the APA in 1979.

158. More precisely, such review would violate the final order rule which, in
Cdlifornia, is explicitly stated in Section 1094.5 and is generally treated as cov-
ered by the exhaustion requirement. See supra text accompanying notes 91-92.
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ance should normally be unreviewable unless a court decides that
an exception to the exhaustion rule (such as irreparable injury) is
applicable.

Denial of a continuance is just one of many possible rulings by
an ALJ prior to or at the hearing and there is no immediate review
of any others. For example, an ALJ or an agency head might refuse
to recuse herself because of bias or might proceed with a hearing
despite having received ex parte contacts. She might refuse to hold
a pre-hearing conference or exclude a relevant issue in the pre-
hearing conference order. An ALJ might make a variety of rulings
relating to evidence (such as refusing to uphold a claim of privi-
lege). Indeed, an ALJ may rule that the agency has jurisdiction
over a particular transaction on the facts, a proposition that the liti-
gant believes is dead wrong. In al such cases, a party must com-
pletely exhaust remedies, al the way through the agency head
level, before seeking review of the procedural or substantive rul-
ing. In each of these cases, if the court decides the ALJ or agency
heads erred, the case must be remanded to the agency and reheard.
| see no justification for treating continuances differently; indeed,
the harm done by denying a continuance and requiring the hearing
to go ahead immediately seems trivial compared to the harm done
to litigants by other sorts of errors.

Immediate review of the denial of a continuance is contrary to
the purposes of the exhaustion doctrine. The timing of the hearing
should be something solidly within the discretion of the ALJ; ALJs
schedule their hearings (especialy at remote locations) carefully
and a last-minute request for a continuance can disrupt that sched-
ule and leave an ALJ idle. Repeated requests for continuances by
counsel are often used because an attorney is unprepared or
because a client wishes to stall off the inevitable as long as possi-
ble. It seemsinefficient to involve trial courtsin this sort of dispute
and it undermines the authority of the administrative judge. More-
over, by seeking judicial review, a party can obtain the very con-
tinuance that the ALJ has denied — even if the trial court denies
the motion, the administrative hearing has been delayed. Thus
immediate judicial review provides an easy end-run around the
ALJ s decision to deny a continuance.
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Another exhaustion issue that has been discussed by the Com-
mission concerns discovery orders. The existing APA lodges all
discovery disputes in the trial court,1® but the Commission has
decided that they should be settled at the agency level instead.
Nevertheless, the current Commission draft preserves the right to
seek awrit of mandate in the trial court against an agency discov-
ery decision.160 Again, this provision would be an exhaustion
exception, providing a right of immediate review, regardless of
whether alitigant could show some compelling need for immediate
review.

For the reasons given above, | would treat discovery orders just
like any other agency procedura decision; absent a sufficiently
strong claim for an exhaustion exception, there should be no right
of immediate review of an order either granting or denying discov-
ery. Both the judicial efficiency and the separation of power ratio-
nales for exhaustion counsel against involvement of the court in
discovery disputes; the ability to seek review of such rulings pro-
vides a handy way for counsel to delay and confuse the adminis-
trative proceeding. Just as we have eschewed formal civil discov-
ery in the administrative process because of its potential for hin-
drance, we should also avoid premature judicial entanglement in
discovery disputes.

d. Model Act

The Modédl Act provision on exhaustionl6l seems satisfactory
and should be used as the starting point for drafting a California
provision.

i. General rule.

The Model Act clearly states the general exhaustion of remedies
rule. “A person may file a petition for judicia review under this
Act only after exhausting all administrative remedies available

159. Gov't Code § 11507.7. A tria court decision on discovery is not subject
to appeal but can be reviewed through awrit of mandamus. Section 11507.7(h).

160. See Section 645.360 in administrative adjudication draft attached to
Memorandum, supra note 155. [Ed. note. This provision was not included in the
Commission’sfinal recommendation.]

161. MSAPA §5-107.
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within the agency whose action is being challenged and within any
other agency authorized to exercise administrative review....” It
would be desirable to have the exhaustion rule stated in the statute
in this clear form; under present law, exhaustion is mostly a judi-
cial rather than a statutory doctrine.

The balance of the Model Act provision concerns the exceptions
to the general rule. It wraps up all of the exhaustion exceptions!62
into two standards. “the court may relieve a petitioner of the
requirement to exhaust any or al administrative remedies, to the
extent that the administrative remedies are inadequate, or requiring
their exhaustion would result in irreparable harm disproportionate
to the public benefit derived from requiring exhaustion.”163 Note
that by using the word “may” this provision is designed to make
the exhaustion decision a matter of judicial discretion rather than
jurisdiction.164

ii. Who exhausted the remedy.

The Model Act provides for an exception that has aready been
discussed in the material relating to standing:16> “A petitioner for
judicia review of a rule need not have participated in the rule-
making proceeding upon which that rule is based, or have peti-
tioned for its amendment or repedl....”166 As aready noted, |
believe the Model Act isright on this point. Provided that a remedy
has been exhausted and the exact issue raised by someone, it
should not matter whether the particular litigant has raised the
issue or even participated at the agency level, provided that the
litigant meets the normal criteriafor standing to seek review.

162. The Model Act provides for one obvious exception: exhaustion is not
required if this Act or another statute provides that it is not required. MSAPA §
5-107(2). This was intended to make clear that petitions for reconsideration are
not required before seeking review since the provision relating to reconsidera-
tion islocated elsewherein the Act. MSAPA § 4-218(1).

163. MSAPA § 5-107(3) (emphasis added).

164. The comment makes this clear, contrasting the 1981 Model Act to the
1961 Act, which might be read as creating a non-discretionary standard.

165. See supra text accompanying notes 24-28, 71.
166. MSAPA §5-107(1).
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However, this provision should be generalized so that it covers
all administrative proceedings, not just rulemaking, since much
state or local land use planning decisionmaking is hard to classify
as between rulemaking and adjudication.

ilii. Exception for inadequate remedies.

Under the Model Act, exhaustion is not required “to the extent
that the administrative remedies are inadequate....” This language
accommodates the existing California exceptions for futility, inad-
equate remedies, certain constitutional issues, and lack of notice16”
Thus the existing law on these points would be substantially
preserved, subject to the caveat that the exhaustion would be a
matter of trial court discretion so that a court could excuse afailure
to exhaust in an appropriate case that does not quite fit one of the
existing exceptions.

iv. Exception for irreparableinjury.

The Model Act allows a court to excuse a failure to exhaust
remedies if exhaustion “would result in irreparable harm dispro-
portionate to the public benefit derived from requiring exhaustion.”
Here a balance is clearly called for. On the one hand, the harm to
the litigant from being required to exhaust remedies must be evalu-
ated. The existing California irreparable injury standard is
extremely narrow; it should be broadened.168 In appropriate cir-
cumstances, the court should be allowed to consider the cost of
exhausting remedies and the particular litigant’s ability to bear that
cost as well as such harms as business disruption, delay, bad pub-
licity, and the like. Surely afactor worth considering is whether the
remedy is still available. Against the harm must be weighed the
benefits from requiring exhaustion, both in terms of judicial effi-
ciency and separation of powers. Here a highly relevant factor
would be the reason for the failure to exhaust remedies and
whether it might be an attempted end-run around the agency to
avoid an unfavorable agency decision.

167. See supra text accompanying notes 105-37.

168. See supra text accompanying notes 138-40. Some cases have been more
lenient. See supra note 141.
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e. The exact issuerule

| favor retaining the exact issue rule, with the understanding that
the plaintiff need not have raised the issue below if somebody else
did, 169 and with the further understanding that the courts can
excuse afailure to have raised the exact issue if alitigant qualifies
for an exception to the exhaustion rule. Probably the exact error
rule and the exhaustion of remedies rule should be combined into a
single provision.

The Model Act states an exact issue rule separately from its
exhaustion rule. The exact issue provision states: “A person may
obtain judicia review of an issue that was not raised before the
agency only to the extent that....” 170 The Act then states a series of
exceptions to the exact issue rule. However, they seem superfluous
if the same exceptions applicable to exhaustion also apply to the
exact issuerule.171

169. See supra text accompanying notes 165-66.
170. MSAPA §5-112.

171. The Act excuses compliance with the exact issue rule “to the extent that
(2) the agency did not have jurisdiction to grant an adequate remedy based on a
determination of the issue....” That provision is unnecessary since the remedy
would be inadequate in such a case.

Similarly, the Act excuses compliance with the exact issue rule “to the
extent that ... (2) the person did not know and was under no duty to discover, or
did not know and was under a duty to discover, but could not reasonably have
discovered, facts giving rise to the issue....” Here again, the remedy would
probably be considered inadequate.

The exact error rule is excused where “(5) the interests of justice would be
served by judicial resolution of an issue arising from: (i) a change in controlling
law occurring after the agency action; or (ii) agency action occurring after the
person exhausted the last feasible opportunity for seeking relief from the
agency.” Again, this seems adequately covered by the inadequate remedies
exception and by existing law. See Lindeleaf v. Agricultural Labor Relations
Bd., 41 Cal. 3d 861, 870, 226 Cal. Rptr. 119 (1986) (excusing failure to raise the
exact issue in a case in which a change in law occurring after the agency action
suggested an argument for the first time).

The Model Act excuses compliance with the exact error rule “to the extent
that ... the agency action subject to judicial review is an order and the person
was not notified of the adjudicative proceeding in substantial compliance with
this Act....” MSAPA § 5-112(4). This provision would be superfluous since an
exception to the exhaustion rule would normally apply: a remedy is inadequate
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B. PRIMARY JURISDICTION

1. Distinguishing Primary Jurisdiction from Exhaustion of
Remedies.

Under the doctrine of primary jurisdiction,172 a case properly
filed in court, that asserts a right of action based on statute, com-
mon law or the constitution, may be shifted to an administrative
agency that also has statutory power to resolve the issues in that
case. Thus the agency, rather than the court, makes the initial
decision in the case, but normally that court (or a different one)
retains the power to judicially review the agency action.

The primary jurisdiction doctrine isinapplicable if the plaintiff is
seeking judicial review of the validity of arule or of a prior deci-
sion of the agency that has power to resolve the issue in the case.
In such situations, the applicable doctrine is exhaustion of adminis-
trative remedies, as discussed above. Generaly, primary jurisdic-
tion issues arise when the lawsuit takes the form of A v. B but
agency C has an administrative process that might resolve all or

to the extent that a litigant lacked actual or constructive notice of the adjudica-
tion or the procedure.

One Model Act exception seems questionable. It would excuse compliance
with the exact error rule “to the extent that ... the agency action subject to judi-
cial review isarule and the person has not been a party in adjudicative proceed-
ings which provided an adequate opportunity to raise theissue....” MSAPA § 5-
112(3). | disagree with this exception. First, it requires the drawing of a line
between rulemaking and adjudication, but that line is difficult to draw with
respect to various kinds of local land use planning decisions. Second, this provi-
sion would change existing California law which does require presentation of
the exact issue in connection with state or local decisions that, like rulemaking,
require public participation. By not stating any exceptions to the exact issuerule
(but simply incorporating the exhaustion exceptions), this exception should dis-
appear sinceit is contrary to existing law.

172. See generaly 4 K. Davis, Administrative Law Treatise, ch. 22 (2d ed.
1978 and Supp. 1989); B. Schwartz, Administrative Law 523-41 (3d ed. 1991);
P. Verkuil, S. Shapiro & R. Pierce, Administrative Law and Process 190-200 (2d
ed. 1991); Botein, Primary Jurisdiction: The Need for Better Court/Agency
Interaction, 29 Rutgers L. Rev. 867 (1976); Jaffe, Primary Jurisdiction, 77
Harv. L. Rev. 1037 (1964).
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part of the A v. B dispute. In contrast, exhaustion of remedies, not
primary jurisdiction, applies when the lawsuit isA v. Agency C.173

If the primary jurisdiction doctrine applies, the court has two
choices:

(1) if the agency is found to have exclusive jurisdiction over the
case, or is empowered to deal with al of the issuesin the case
and the plaintiff would not be prejudiced thereby, the court
should dismiss the case; or

(2) if the agency does not have exclusive jurisdiction and is not
empowered to deal with all of the issuesin the case, or provide
all possible remedies, or the plaintiff might otherwise be preju-
diced by dismissal,174 the court should issue a stay, send the
appropriate issues to the agency, but retain the case on its
docket until the agency has finished its processes. If the entire
case has been shifted to the agency, the agency makes the ini-
tial decision. The case returns to court only for the purpose of
providing judicia review of the agency’s decision.1/> If one or

173. Sometimes it may be unclear which doctrine is applicable since agency
C may have some connection to B (which might be a different government
agency). In such cases, the court should apply whichever doctrine seems appro-
priate; essentially the question is whether the lawsuit is fundamentally judicial
review of the action of the defendant unit of government (in which case it is an
exhaustion case) as opposed to an independent lawsuit, the issues in which are
within the remedial power of a government agency (in which caseit isaprimary
jurisdiction issue). Because there may be a band of cases in which it is difficult
to tell which is which, it is important that the exhaustion doctrine be made a
matter of discretion rather than jurisdiction, see supra text accompanying notes
143-51, so that the court has the latitude to do what makes sense in the context
of the given case.

174. See Jaffe, supra note 172, at 1054-59, arguing that a court should retain
jurisdiction even if al issues have been shifted to agency, if plaintiff might be
prejudiced by dismissal. For example, if the agency remedy is no longer avail-
able or the agency might dismiss the case after the judicial statute of limitations
has run, the plaintiff could be prejudiced by dismissal. In such cases, the court
should retain the case on its docket. Here again, the contrast with exhaustion of
remedy rulesis apparent.

175. A good example of the doctrine at work is provided by arecent Supreme
Court decision. Maidlin Indus., U.S,, Inc. v. Primary Stedl, Inc., 497 U.S. 116,
(1990). A trucking company sued a shipper in federal district court for under-
charges. Since the defense centered on the reasonableness of the rates, the court
correctly shifted the case to the ICC. The ICC held that the rates were reasonable
even though they were less than the filed rates. On judicial review, the Supreme
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more issues, but not the entire case, has been shifted to the
agency, the agency would resolve those issues. Then the court
would decide the remaining issues, having the benefit of the
agency’s decision on some of the issues; it could judicially
review the agency’s resolution of those issues but not redecide
them.

The federal courts have decided a vast number of primary juris-
diction cases; at least at a high level of generality, these decisions
form a consistent pattern.1/6 In general, where a litigant brings a
case to court stating a claim for which relief can be granted, the
court normally decides the case, even though an agency also has
jurisdiction to decide one or more or all of the issuesin the case.17/

This is the critical difference between primary jurisdiction and
exhaustion of remedies: in exhaustion cases, the plaintiff must sat-
isfy aburden of justifying immediate judicial review before admin-
istrative remedies have been exhausted. Immediate judicial review
is provided only in exceptional circumstances. On the contrary,
however, in cases involving competing claims for jurisdiction to
try the case (i.e, there is a primary jurisdiction issue), the case

Court held that the ICC had failed to abide by the “filed rate” doctrine and
reversed its decision. Thus the agency had the initial call, but the courts had the
final call. For an earlier set of cases establishing the same pattern, see Far East
Conference v. United States, 342 U.S. 570 (1952); Federa Maritime Bd. v.
I sbrandtsen Co., 356 U.S. 481 (1958).

176. Of course, there is a good deal of confusion among the federal cases in
actually applying these standards, particularly in cases where there is a conflict
between antitrust and regulatory regimes and legislative intention is unclear. See
Botein, supra note 172.

177. An important Supreme Court decision that illustrates this observation is
Nader v. Allegheny Airlines, Inc., 426 U.S. 290 (1976). In this case, plaintiff’s
damage action for misrepresentation by the airline (failure to disclose overbook-
ing) was allowed to proceed in court, despite the fact that the agency could have
provided remedies for the same offense. Typical recent cases rejecting claims of
primary jurisdiction are Taffet v. Southern Co., 920 F.2d 847 (11th Cir. 1991)
(action by utility customers complaining that rates were increased by utility’s
fraudulent concealment of accounting practices); Marshall v. El Paso Natura
Gas Co., 874 F.2d 1373 (10th Cir. 1989) (defendant negligently plugged plain-
tiff’ swells).
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should be shifted to the agency only if the defendant satisfies the
burden of justifying this result.

In fact, primary jurisdiction problems are quite different from
exhaustion problems and should be treated differently. Exhaustion
relates solely to the timing of judicial review, whereas in primary
jurisdiction cases a court and an agency have competing, concur-
rent claims to initially decide the case. In cases of competing trial
jurisdiction, the plaintiff’s case is legitimately in court; as a result,
there is no separation of powers rationale for sending the case to an
agency for decision.178 Of course, there may be reasons of judicial
efficiency for doing so; but the defendant must persuade the court
that these efficiency claims outweigh the costs, complexities, and
delays inherent in shifting a case legitimately in court to an agency
where plaintiff must start all over again. Consequently, the pre-
sumption in a primary jurisdiction case is that the court should
keep the case; in exhaustion cases, the presumption is that the court
should dismiss the case.

2. When Primary Jurisdiction AppliesUnder Federal Law

In general, federal courts apply the primary jurisdiction doctrine,
sending the case or the issue to the agency, in one of several situa
tions: (1) the matter is highly technical and agency expertise would
be helpful to the court in resolving the issue;17® (2) the industry is
so pervasively regulated by the agency that the regulatory scheme
would be jeopardized by judicia interference; (3) there is a need
for uniformity that would be jeopardized by the possibility of con-
flicting court decisions; 180 (4) there is evidence that the Legislature
intended the issue to be resolved exclusively by the agency rather
than a court. 181 Even where the first three of those situations arise,

178. Of course, if the Legidlature has “preempted” judicia jurisdiction by
lodging exclusive trial jurisdiction in the agency, that legisative decision must
be respected. Such cases are the clearest ones for applying primary jurisdiction.

179. United Statesv. Western Pac. R. Co., 352 U.S. 59 (1959).

180. Texas & Pac. Ry. Co. v. Abilene Cotton Qil Co., 204 U.S. 426 (1907).

181. Where the agency has statutory power to exempt the practice in question

from liability (whether from tort damages, antitrust damages or any other right
enforced in court), the Legidature obviously intended that the agency have the
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the court has discretion to retain and decide the case, rather than
sending it back to the agency, if there are persuasive reasons for
doing so.182

3. CaliforniaLaw

The doctrine of primary jurisdiction has not been well developed
in California. Most of the cases in which the problem arises
describe the issue incorrectly as a problem of exhaustion of reme-
dies and struggle to apply the exhaustion exceptions.183 Yet the
courts often sense that somehow the problem is different from the
conventional exhaustion problem and the exhaustion exceptions
seem to be applied more leniently. The result is a jumbled mass of
cases. To clear up this confusion, California badly needs a statu-
tory provision on primary jurisdiction.

a. Cumulative remedy doctrine

In afew rather narrowly defined classes of cases, courts can pro-
ceed despite the presence of an administrative remedy. Where a
single statute (or perhaps a single California code) provides a liti-
gant with a choice of administrative or judicial remedies, the liti-

power to pass on the practice before it could be dealt with by a court. For discus-
sion of the complexities in balancing regulatory power with the antitrust laws,
see Jaffe, supra note 172, at 1060-70; K. Davis, supra note 172, at 88 22.6-
22.10.

182. Jaffe, supra note 172, at 1050.

183. See, e.g., Department of Personnel Admin. v. Superior Court, 5 Cal.
App. 4th 155, 6 Cal. Rptr. 2d 714, 718-22 (1992); Hollon v. Pierce, 257 Cal.
App. 2d 468, 64 Cal. Rptr. 808 (1967) (applies exhaustion exceptions). Infre-
quently, the court refers correctly to the issue as one of primary jurisdiction. See
National Audubon Soc'y v. Superior Court, 33 Cal. 3d 419, 448-51, 189 Cal.
Rptr. 346, 366-68 (1983) (identifying issue as primary jurisdiction); County of
Alpine v. County of Tuolumne, 49 Cal. 2d 787, 322 P.2d 449, 452, 455 (1958)
(same); E. B. Ackerman Importing Co. v. City of Los Angeles, 61 Cal. 2d 595,
39 Cal. Rptr. 726 (1964) (court stays action while parties obtain determination
from Federal Maritime Commission). Even less often, a case will recognize that
there is a difference between the doctrines. Common Cause v. Board of Supervi-
sors, 49 Cal. 3d 432, 441 n.6, 261 Cal. Rptr. 574, 579 n.6 (1989) (primary juris-
diction is not jurisdictional so that failure to raise the defense in the tria court
waivesit).
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gant can choose the judicial one184 Similarly, where a statute
provides a new remedy that enforces an already existing common
law right, the remedy is cumulative rather than exclusive. Wheresas,
if the new remedy does not codify an existing common law right, it
is exclusive.185 Finadly, in cases involving water rights, a system of
concurrent jurisdiction exists — plaintiffs can choose to go to the
Water Board or to court.186

These rules are confusing and seem ad hoc. Essentially they ask
the wrong question. Normally, persons should be allowed to pursue
judicial rights, despite existence of an administrative remedy
(whether in the same code or elsewhere, and whether or not it cod-
ifies a common law right), unless the Legislature intended to make
the administrative remedy exclusive or there is some other good
reason to shift the case to the agency.

b. Reaching right result for wrong reason

While treating the primary jurisdiction problem as a problem of
exhaustion of remedies, California courts have often reached
results that in fact reflect primary jurisdiction theory while twisting
exhaustion theory. In arecent California Supreme Court case, Rojo

184. City of Susanvillev. Lee C. Hess Co., 45 Cadl. 2d 684, 290 P.2d 520, 523
(1955); Scripps Memorial Hosp. v. California Employment Comm'n, 24 Cal. 2d
669, 673, 151 P.2d 109, 112 (1944) (an exhaustion rather than a primary juris-
diction case); Lachman v. Cabrillo Pac. Univ., 123 Cal. App. 3d 941, 177 Cal.
Rptr. 21 (1981); In re Steinberg, 197 Cal. App. 2d 264, 17 Ca. Rptr. 431, 434
(1962) (remedy cumulative).

185. See Floresv. Los Angeles Turf Club, 55 Cal. 2d 736, 13 Cal. Rptr. 201
(1961) (new remedy exclusive); McKee v. Bell-Carter Olive Co., 186 Cal. App.
3d 1230, 1239-46, 231 Cal. Rptr. 304, 310-14 (1986) (new remedy cumulative);
Karlin v. Zalta, 154 Cal. App. 3d 953, 201 Cal. Rptr. 379 (1984) (new remedy
exclusive).

186. National Audubon Soc'y v. Superior Court, 33 Cal. 3d 419, 448-51, 189
Cal. Rptr. 346, 366-68 (1983). The Court indicated that because of the highly
technical nature of the issues and the Water Board' s expertise, it would be better
to give exclusive jurisdiction to the Board. However, it felt constrained by con-
trary precedent. Instead, the Court interpreted relevant statutes to provide that a
superior court can refer any issues to the Board as a referee or a master. This
solution is wholly consistent with a system of primary jurisdiction that permits
one or more of the issues in the case to be referred to an agency while the court
retains the matter on its docket.
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v. Klieger,187 the issue was whether a damage action in tort by an
employee against her employer for sexual harassment should be
dismissed by reason of plaintiff’s failure to exhaust the investiga-
tion and conciliation remedy under the Fair Employment and
Housing Act (FEHA).188 For the reasons that plaintiff’s claim was
based on common law, rather than on violation of the FEHA, and
because the FEHC lacked power to award tort damages (as
opposed to make-whole relief), the Court held that the remedy
need not be exhausted and her suit could proceed.189

As an exhaustion of remedies case, the Court’s decision in Rojo
is unpersuasive. The case did not clearly fit any of the established
exhaustion exceptions and the Supreme Court did not claim that it
did.19 In fact, a better analysis would be to treat the case as one
involving a primary jurisdiction claim. The court had original

187. 52 Cal. 3d 73, 276 Cal. Rptr. 130 (1990).

188. Under FEHA, the Department of Fair Employment and Housing investi-
gates a discrimination claim and attempts to conciliate the dispute. If this is
unsuccessful, on request it issues a “right to sue” letter permitting the com-
plainant to file in court. Alternatively, the complainant can allow the Department
to pursue her claim before the Fair Employment and Housing Commission.
However, because FEHC lacks power to award compensatory and punitive dam-
ages, most complainants request right to sue letters and go to court. Theissuein
Rojo was whether the court could hear a common law tort case (as opposed to a
claim based on the civil rights statute) where this administrative investigation
and conciliation remedy had not been resorted to.

189. Similarly, see Horsemen's Benevolent & Protective Ass nv. Valley Rac-
ing Ass'n, 4 Cal. App. 4th 1538, 6 Cal. Rptr. 2d 698 (1992) (exhaustion not
required in contract dispute between horse owners and track operators since
Horse Racing Board not empowered to grant contract damages).

190. Because the Fair Employment and Housing Commission could not
award the damages plaintiff was seeking, it could be argued that the administra-
tive remedy was inadequate. However, it could also be argued that the adminis-
trative remedy was adequate or at least useful, in that the Department’s investi-
gation could turn up useful evidence and the Department might have success-
fully settled the dispute, thus keeping it out of court. See Acme Fill Corp. v. San
Francisco Bay Cons. & Dev. Comm'n, 187 Cal. App. 3d 1056, 1064, 232 Cal.
Rptr. 348 (1986) (exhaustion required even though remedy could not provide all
of the desired relief); Edgren v. Regents of Univ. of Cal., 158 Cal. App. 3d 515,
520, 205 Cal. Rptr. 6, 9 (1984) (exhaustion of University’s personnel remedies
required even though plaintiff seeks damagesin tort).
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jurisdiction over the employee’s tort claim.191 That lawsuit did not
seek judicia review of administrative action; it sought tort dam-
ages against an employer. None of the reasons for applying pri-
mary jurisdiction applied: (1) the case was not technical and the
agency had no real expertise to contribute, (2) the industry was not
pervasively regulated, (3) there was no risk of conflicting court
decisions, (4) there was no evidence that the Legislature intended
such cases to be sent to the agency.192 Thus the Court reached the
correct result, although for the wrong reason.193

c. When primary jurisdiction applies: technical issues

As stated above, federal courts apply primary jurisdiction when a
case involves difficult technical problems that require application
of agency expertise. California cases have done the same while
purporting to apply exhaustion of remedies.194 Karlin v. Zaltal9
was a class action alleging a conspiracy to fix medical malpractice

191. A key part of the Rojo decision was the Court’s determination that the
Legidature had not preempted the common law tort action for damages for dis-
crimination or sexual harassment. Rojo v. Klieger, 52 Cal. 2d 73, 73-82, 276
Cal. Rptr. 130, 133-40 (1990).

192. The Court held that the Legidature did intend that FEHA remedies be
exhausted when plaintiff makes a claim for violation of the FEHA itself as
opposed to acommon law tort claim.

193. In the process it limited the reach of an earlier case, Westlake Commu-
nity Hosp. v. Superior Court, 17 Cal. 3d 465, 131 Cal. Rptr. 90 (1976), in which
a doctor seeking damages against a hospital that had expelled him from the staff
was required to exhaust internal hospital remedies, even though those remedies
did not include damages. This case was limited to remedies provided by private
associations as distinguished from public agencies, as in Rojo. A more persua
sive distinction of Westlake would be that it was an exhaustion case; the doctor
was suing the hospital that provided the remedy in question, not a third party.
Normally, in exhaustion cases, the remedy should be exhausted even thoughit is
not completely adequate to satisfy all of the plaintiff’s needs.

194. In National Audubon Soc'y v. Superior Court, 33 Cal. 3d 419, 448-51,
189 Cal. Rptr. 346, 366-68 (1983), the Court held that the courts and Water
Board had concurrent jurisdiction over cases involving conflict between appro-
priative water rights and the public trust doctrine. It also held that courts could
refer especially difficult or technical issues to the Board as a referee or master.
Thisis wholly consistent with primary jurisdiction which allows the assignment
of one or more issues to an agency while the court retains the case on its docket.

195. 154 Cal. App. 3d 953, 979-87, 201 Cal. Rptr. 379, 394-400 (1984).
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insurance rates in violation of state antitrust laws and seeking
money damages. |nsurance rate-fixing conspiracies are within the
supervision of the Insurance Commissioner and are exempt from
the antitrust laws. However the Commissioner has no power to
award damages. The court dismissed the case under the exhaustion
doctrine.

As a primary jurisdiction case, Karlin reached the right result,
for the case required “a searching inquiry into the factual complex-
ities of medical malpractice insurance ratemaking,” whereas the
statute “comprises a pervasive and self-contained system of admin-
istrative procedure for the monitoring both of insurance rates and
the anticompetitive conditions that might produce such rates.” 19
Consequently, Karlin fell within one or perhaps two of the estab-
lished criteria for application of primary jurisdiction: (1) cases
involving highly technical issues where the expertise of the agency
would be helpful to courts and (2) cases where the Legislature
intended that such cases be tried in the agency.197

However, appropriate procedure in Karlin would have called for
the court to retain the case on its docket while it was being consid-
ered by the agency, so that if the agency found that the conspiracy
existed and should not be exempted from the antitrust laws, plain-
tiff would retain its claim for damages without concern that the
statute of limitations would run out on it.198

d. When primary jurisdiction applies: legidlative intent

Another type of case in which primary jurisdiction applies is
often referred to as * preemption”: the Legislature intended this sort
of case to be sent to an agency, thus preempting judicial remedies.

196. 154 Cal. App. 3d at 983, 201 Cal. Rptr. at 397.

197. This branch of the case law is discussed in infra text accompanying note
199.

198. A similar error appears in Wilkinson v. Norcal Mutual Ins. Co., 98 Cal.
App. 3d 307, 159 Cal. Rptr. 416 (1979), which involved an action by a single
doctor claiming that his insurance rates were excessive. The court dismissed for
failure to exhaust remedies instead of retaining the case on its docket for compu-
tation of damages in the event the agency found the rate to be excessive or ille-
gal. See also Morton v. Hollywood Park, Inc., 73 Cal. App. 3d 248, 139 Ca.
Rptr. 584 (1977).
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For example, workers' compensation or unemployment compensa-
tion disputes between employer and employee must be tried before
the appropriate agency, not in court. California cases correctly
apply this doctrine, for example, refusing to allow trial courts to
entertain cases involving agricultural labor disputes that should be
heard before the Agricultural Labor Relations Board.19°

e. Exigent circumstances

Even where a case probably should be sent to the agency because
primary jurisdiction is applicable, a court should retain discretion
to decide the case immediately because of exigent circumstances.
For example, in Department of Personnel Administration v. Supe-
rior Court,200 the issue was whether to send a case properly in the
superior court for initial decision to the Public Employment Rela-
tions Board (PERB), which normally would have been required
because of a statutory provision. However, purporting to apply the
exhaustion exceptions for futility201 and irreparable injury,292 the

199. United Farm Workers v. Superior Court, 72 Cal. App. 3d 268, 140 Cal.
Rptr. 87 (1977). As that court put it, if unfair labor practice cases could be
decided by judicia declaratory judgments, “the Board would be replaced by ad
hoc determinations by already overcrowded courts. The legidative effort to
bring order and stability to the collective bargaining process would be thwarted.
The work of the Board would be effectively impaired, its decisions similar in
impression to that of a tinkling triangle practically unnoticed in the triumphant
blare of trumpets.” 72 Cal. App. 3d at 272, 140 Cal. Rptr. at 90. In dictum, the
court recognized a possible exception for extremely clear-cut statutory errors by
the Board. See al'so Leedom v. Kyne, 358 U.S. 184 (1958).

Similarly, see San Diego Teachers Ass'n v. Superior Court, 24 Cal. 3d 1,
12-14, 154 Cal. Rptr. 893, 900-02 (1979) (Legislature intended to make issue of
enjoining teacher strike amatter for exclusive initial jurisdiction of PERB); Cali-
fornia Sch. Employees Ass'nv. Travis Unified Sch. Dist., 156 Cal. App. 3d 242,
250, 202 Cdl. Rptr. 699, 703 (1984) (issue not one within PERB’s exclusive
initial jurisdiction); Wygant v. Victor Valley Joint Union High Sch. Dist., 168
Cal. App. 3d 319, 323-25, 214 Cal. Rptr. 205, 207-08 (1985) (same).

200. 5Cal. App. 4th 155, 6 Cal. Rptr. 2d 714, 721 (1992).

201. The basisfor the futility exception was that PERB had declined jurisdic-
tion over the case.

202. Animmediate judicial decision was needed because the issues involved
the state’s budget crisis and delay would have cost the jobs of additional state
employees.
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court retained the case. While the case should have been analyzed
as one of primary jurisdiction, the court probably reached the cor-
rect result; this was an appropriate case for exercising discretion to
retain the case even though normally under primary jurisdiction it
would have been sent to the agency.

f. Incorrect results under California law

While courts have usually reached appropriate results despite
relying on exhaustion rather than primary jurisdiction theory, this
has not always been the case. Sometimes, cases legitimately in
court have been dismissed for failure to exhaust administrative
remedies because no exhaustion exception was applicable.203 For
example, Yamaha Motor Corp., U.SA. v. Superior Court,2%4 was a
breach of contract action by a franchisee arising out of failure to
supply the franchisee with a new product (RIVA) produced by
Yamaha and other related breaches of contract.205 Because the
New Motor Vehicle Board has power to prevent modification of
franchise contracts, the court held that the franchisee had to
exhaust the remedy before the Board.

The Yamaha case seems wrong absent some indication the Leg-
islature wished to preempt normal judicial contract remedies in
motor vehicle cases. The Board could not provide contractual
remedies such as damages.206 Moreover, in another case involving
a different franchisee, the Board had declined to provide relief
because Yamaha had good cause to modify the contract and
because the modification would not substantially affect the fran-
chisee's investment. Yet the court held the futility exception to
exhaustion was not applicable since the Board might distinguish

203. See, e.g., Woodard v. Broadway Fed. Sav. & Loan Ass'n, 111 Cal. App.
2d 218, 244 P.2d 267 (1952) (judicial contest over election of directors — rem-
edy before Federal Home Loan Bank Board must be exhausted).

204. 185 Cal. App. 3d 1232, 230 Cal. Rptr. 382 (1986).

205. For example, plaintiff aleged Yamaha's bad faith abandonment of
advertising of its other products due to emphasis on the new one. It also alleged
discrimination against plaintiff in the allocation of motorcycles in retaliation for
Van Nuys' objectionsto Yamaha' s poalicies.

206. For that reason, it is arguable that the Yamaha case was overruled by
Rojo v. Klieger, discussed supra in text accompanying notes 187-93.
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the prior case. This seems like the wrong question to be asking.
The franchise contract did not contain a provision allowing the
manufacturer to modify it; it would appear that the statute left the
franchisee a choice whether to pursue its remedies before the
Board or to go to court for breach of the franchise agreement.

Thus Yamaha was a primary jurisdiction, not an exhaustion case.
Using primary jurisdiction theory, the court should have kept the
case, but using exhaustion theory it required the case to be dis-
missed. The result of this sort of reasoning was not only to force
the franchisee to utilize a misfitting set of remedies but aso to
probably lose its right to damages entirely, even if the Board sus-
tained its position, since the statute of limitations might well run on
the contract claim. In a case of competing trial jurisdiction between
court and agency, the presumption should be in favor of retaining
the case in court, not dismissing it, absent a strong reason to apply
primary jurisdiction and send it to the agency.

4. Recommendation

Because California cases have confused exhaustion of remedies
and primary jurisdiction, | suggest that a statutory provision in a
new APA should recognize the difference. Because the instancesin
which primary jurisdiction should apply are difficult to reduce to a
simple formula, however, the statute probably should not try to
articulate such aformula

A statute might provide first that a court should send an entire
case, Or one or more issues in a case, to an agency for an initia
decision where the Legislature intended that the agency have
exclusive jurisdiction over that type of case or issue. Second, the
statute might provide that a court could, in its discretion, also send
a case, or one or more issues in the case, to an agency for initial
decision where the benefits to the court in doing so outweigh the
extra delays and costs to litigants inherent in doing so. The statute,
or a comment, should also point out that the court in its discretion
could request that the agency file an amicus brief setting forth its
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views on the case as a less expensive alternative to actually ship-
ping the case over to the agency.207

The comment might then suggest the situations in which the
court should exercise this discretionary power.29%8 These would
include (1) the matter is highly technical and agency expertise
would be helpful to the court in resolving the issue; (2) the industry
is so pervasively regulated by the agency that the regulatory
scheme would be jeopardized by judicial interference; (3) thereisa
need for uniformity that would be jeopardized by the possibility of
conflicting court decisions.

C. RIPENESS

The doctrine of ripenessin administrative law counsels a court to
refuse to hear an on-the-face attack on an agency rule or policy
until the agency takes further action to apply it in a specific factual
situation. Ripeness is distinguishable from exhaustion of remedies
because the exhaustion doctrine requires plaintiff to take all possi-
ble steps to deal with the problem at the agency level before com-
ing to court. Ripeness, on the other hand, requires a court to stay its
hand until the agency (as distinguished from the plaintiff) has
taken further steps.

The ripeness doctrine is well accepted in California administra-
tive law,299 often arising as a question of judicial discretion as to
whether to issue a declaratory judgment.210 Because the judicially
defined test appears to be working well, and because it requires a
balancing test that is difficult to reduce to statutory form, | believe
it IS unnecessary to enact statutory provisions codifying the
ripeness doctrine. However, there should be a comment to the
exhaustion section making it clear that the Legislature recognizes

207. See Distrigas of Mass., Inc. v. Boston Gas Co., 693 F.2d 1113 (1st Cir.
1982) (agency’s views are needed but not necessary to have full-fledged agency
proceeding to obtain these views).

208. A more detailed set of standards for exercising discretion are spelled out
in Botein, supra note 172, at 878-90.

209. See 2 G. Ogden, Cdlifornia Public Agency Practice § 51.01 (1992).
210. Section 1061.
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the existence of the ripeness doctrine and does not believe there is
any necessity to change or codify it.

The leading case applying the ripeness doctrine in the adminis-
trative context is Pacific Legal Foundation v. Coastal Commis-
sion?1l in which plaintiff attacked the Commission’s guidelines on
coastal access on their face. The California Supreme Court ordered
the case dismissed because of a lack of ripeness. The Court indi-
cated a preference for adjudicating such cases in the context of an
actual set of facts so that the issues could be framed with enough
definiteness to allow courts to dispose of the controversy. Yet it
also indicated that courts would resolve such disputes if deferral
would cause lingering uncertainty, especially where there is
widespread public interest in the question. It observed that courts
should not issue advisory opinions; the issue must be such that the
court’s judgment would provide definite and conclusive relief 212

To decide when the courts should address challenges to guide-
lines before they have been applied to plaintiff, the Pacific Legal
Foundation Court adopted the balancing test articulated in the
leading federal case, Abbott Laboratories v. Gardner.213 Abbott
Laboratories evaluates ripeness claims by assessing and balancing
two factors: the fitness of the issues for immediate judicial review
and the hardship to the plaintiff from deferral of review.

Generally issues are considered fit for immediate review if they
are part of final agency action (i.e., the agency is not reconsidering
the rule and it is issued in formal fashion from a high level within
the agency) and the issue is basically legal rather than factually
oriented.214 In Pacific Legal Foundation, the issues were not fit for

211. 33Cal. 3d 158, 188 Cal. Rptr. 104 (1982).

212. See Selby Redlty Co. v. City of San Buenaventura, 10 Cal. 3d 110, 109
Cal. Rptr. 799 (1973) (declaratory judgment on effect of general plan on plain-
tiff’s property calls for advisory opinion as the judgment would not resolve con-
troversy between parties).

213. 387 U.S. 136 (1967). BKHN, Inc. v. Department of Health Servs., 3 Cal.
App. 4th 301, 4 Cal. Rptr. 2d 188 (1992), adso employs the Abbott Labs
methodology.

214. A caseisripe where it has reached, but not yet passed, the point where
the facts have sufficiently congealed to permit an intelligent and useful decision
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immediate review because the Court found it difficult to assess the
guidelines in the abstract. Everything would turn on the specific
factual context in which they would be applied. The guidelines
were flexible, general, and not even mandatory. Thus the lack of
concreteness mandated a deferral of review.215

The hardship to plaintiff from deferral of review often arises
from the fact that the rule confronts plaintiff with an immediate
and serious dilemma: comply with the rule (abandoning a planned
course of conduct) or risk violation of the rule (with serious legal
and practical consequences). In Pacific Legal Foundation, there
was no such dilemma: nobody would have a problem until they
actualy applied for a permit. Possibly, the Court conceded, people
would be inhibited in their planning (for example, they might hesi-
tate to hire an architect), but that was not sufficient hardship.216

Undoubtedly, the Court would take account of the public interest
in evaluating the ripeness equation: the public interest might be
served by providing an immediate answer to a difficult question,
thus avoiding piecemea litigation;217 or it might be served by

to be made. Sherwyn v. Department of Socia Servs., 173 Cal. App. 3d 52, 218
Cal. Rptr. 778 (1985); California Water & Tel. Co. v. County of Los Angeles,
253 Cal. App. 2d 16, 61 Cal. Rptr. 618 (1967).

215. Similarly, see BKHN, 3 Cal. App. 4th at 301 (issue of whether state law
ever provides joint and severa liability for cleanup costs too difficult to answer
in abstract).

216. Seeaso BKHN, 3 Cal. App. 4th at 301 (P not seriously harmed by delay
in getting answer to question of whether state law ever provides joint and several
liahility for cleanup costs); Newland v. Kizer, 209 Cal. App. 3d 647, 659, 257
Cal. Rptr. 450, 457 (1989) (no immediate need to construe statute providing
time for patient at decertified nursing home to find a new home because no
immediate threat of decertification); Teed v. State Bd. of Equalization, 12 Cal.
App. 2d 162, 55 P.2d 267 (1936) (letter from Board contains no threats, merely
informs P that current practice will be continued).

217. See Cdlifornians for Native Salmon v. Department of Forestry, 221 Cal.
App. 3d 1419, 271 Ca. Rptr. 270 (1990) (agency policy of ignoring laws
regarding timber harvest plans — declaratory judgment would avoid piecemeal
litigation); Selinger v. City Council of Redlands, 216 Cal. App. 3d 259, 264 Cal.
Rptr. 499 (1989) (public interest requires that court reach issue of interpretation
of state law deeming application approved after one year); Regents of Univ. of
Cal. v. State Bd. of Equalization, 73 Cal. App. 3d 660, 140 Cal. Rptr. 857 (1977)
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deferring review and allowing the administrative or legislative pro-
cess to run its course.218 These factors vary enormously from case
to case, which makes it difficult to reduce the ripeness formula to
statutory form.

Since Cadlifornia law, exemplified by Pacific Legal Foundation,
correctly applies the federal ripenesstest, and because of the highly
abstract and case-specific nature of the ripeness equation, | see lit-
tle reason to try to reduce the test to statutory form. However, it
should be made clear in a comment that the new legislation
(including specific provisions on exhaustion and primary jurisdic-
tion) is not intended to disapprove the prevailing judicial approach.

D. STATUTE OF LIMITATIONS ON SEEKING REVIEW OF ADJUDI-
CATORY ACTION

A new judicial review statute should impose a uniform limita-
tions period. Present law has scattered and inconsistent provisions.

1. Present Law

Under present law, two generic statutes provide the limitations
period for large numbers of agency adjudicatory actions. Under
Government Code Section 11523, adjudicatory decisions under the
existing APA are subject to a 30-day limitation period.219 The 30-

(public interest in answering question about taxability of University property);
Cdlifornia Water & Tel. Co. v. County of Los Angeles, 253 Cal. App. 2d 16, 61
Cal. Rptr. 618 (1967) (whether county ordinance regulating water company is
preempted by state law).

218. See Zetterberg v. Department of Pub. Health, 43 Cal. App. 3d 657, 118
Cal. Rptr. 100 (1975) (review would interfere with political process).

219. This provision puts considerable weight on the distinction between adju-
dicatory action, reviewable under Section 1094.5, and other agency action
reviewable under traditional mandamus, as to which no special statute of limita-
tion applies. See Morton v. Board of Registered Nursing, 235 Cal. App. 3d
1560, 1 Cal. Rptr. 2d 502 (1991) (Board's action reviewable under Section
1094.5 so 30-day period applies).

The 30-day period of Section 11523 is a statute of limitations, not a juris-
dictional provision, and therefore is subject to the same rules applicable to any
statute of limitations. As aresult, the agency can be estopped to plead the statute
if its representations resulted in a petitioner’ s failure to meet the deadline. Ginns
v. Savage, 61 Cal. 2d 520, 39 Cal. Rptr. 377 (1964).
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day period runs from the last day on which reconsideration can be
ordered.220 Petitioner must request the agency to prepare the record
(including a transcript), and the agency must supply it within 30
days after the request. If the petitioner requests the agency to
prepare the record within 10 days after the last day on which
reconsideration can be ordered, the time for filing a petition for
writ of mandate is extended until 30 days after delivery of the
record.

Code of Civil Procedure Section 1094.6 applies to judicial
review of local adjudicatory agency action (other than school dis-
tricts).221 The limitation period is 90 days following the date on
which the decision becomes final. If there is no provision for
reconsideration of the decision, the decision isfinal on the dateitis
made. If there is provision for reconsideration, the decision is final
on the expiration of the period for which reconsideration can be
sought. If reconsideration is sought, the decision isfinal on the date
reconsideration is rejected.222

Section 1094.6 provides that the agency must deliver the record
to the petitioner within 90 days after it is requested; if such request
isfiled within 10 days after the decision becomes final, the time for
filing a petition is extended to not later than the 30th day following
the date on which the record is either personally delivered or

220. The power to order reconsideration expires 30 days after delivery or
mailing of adecision, or on the date set by the agency as the effective date of the
decision if that occurs prior to expiration of the 30-day period, or at the termina-
tion of a stay of not to exceed 30 days which the agency may grant for the pur-
pose of filing an application for reconsideration. Gov't Code § 11521. See also
De Cordoba v. Governing Bd., 71 Cal. App. 3d 155, 139 Cal. Rptr. 312 (1977);
Koonsv. Placer Hills Union Sch. Dist., 61 Cal. App. 3d 484, 132 Cadl. Rptr. 243
(1976). Both cases hold that where an agency makes its decision effective
immediately, thus precluding reconsideration, the 30-day period runs from the
date of delivery or mailing of the formal agency decision.

221. The section applies only to decisions made, after hearing, that suspend,
demote, or dismiss an officer or employee; revoke or deny an application for a
permit, license, or other entitlement; or deny an application for a retirement
benefit or allowance. All other local adjudications, such as land use planning
decisions, are not subject to the 90-day rule of Section 1094.6.

222. Section 1094.6(b).
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mailed to the petitioner or his attorney.223 Finally, the agency must
provide notice to the party that the time within which judicial
review must be sought is governed by Section 1094.6;224 cases
have held that the 90-day period is tolled until such notice is
provided.225

The 30- or 90-day periods provided by Sections 11523 and
1094.6 are not extended for an additional five days (or ten days
outside the state) because the decisions were mailed.226

Various other sections applicable to particular agencies contain
different provisions relating to the timing of review of adjudicatory
action that are inconsistent in various ways with the two generic
sections already summarized.227

223. Section 1094.6(d).
224, Section 1094.6(f).

225. El Dorado Palm Springs, Ltd. v. Rent Review Comm’'n, 230 Cal. App.
3d 335, 281 Cal. Rptr. 327 (1991) (notice can be oral or written); Cummings v.
City of Vernon, 214 Cal. App. 3d 919, 263 Cal. Rptr. 97 (1989).

226. Tielsch v. City of Anaheim, 160 Cal. App. 3d 576, 206 Cal. Rptr. 740
(1984). The same is true of the limitations period for appealing a decision of the
Agricultural Labor Relations Board to the court of appeal. Mario Saikhon, Inc.
v. Agricultural Labor Relations Bd., 140 Cal. App. 3d 581, 189 Cal. Rptr. 632
(1983). But the contrary is true in workers compensation cases. Villa v.
Workers' Compensation Appeals Bd., 156 Cal. App. 3d 1076, 203 Cal. Rptr. 26
(1984).

227. A sampling of such statutes follows: There is a 90-day limitation period
from the date a driver’s license order is noticed. Veh. Code § 14401(a). Thereis
a 30-day limitation period after issuance of decisions of the Agricultural Labor
Relations Board. Lab. Code § 1160.8. The provision relating to Public Employ-
ment Relations Board is similar. Gov't Code § 3542. A six-month period is pro-
vided to appea decisions of the Unemployment Insurance Appeals Board; it
runs from date of decision or from the date the decision is designated as a prece-
dent decision, whichever is later. Unemp. Ins. Code § 410. Decisions of the
Workers' Compensation Appeals Board must be appealed within 45 days after a
petition for reconsideration is denied or (if the petition is granted) 45 days after
the filing of an order of reconsideration. Lab. Code § 5950. Welfare decisions of
the Department of Social Services can be appealed within one year after notice
of decision. Welf. & Inst. Code § 10962. One year is alowed to challenge vari-
ous state personnel decisions, including decisions of the State Personnel Board,
although remedies are limited unless the challenge is made within 90 days.
Gov’'t Code § 19630. Litigants have 90 days to challenge decisions of zoning
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Finally, a great deal of state and local agency action is not sub-
ject to any special limitation period at all. This includes both adju-
dicatory action that is not under the APA or Section 1094.6,228 as
well as a vast array of more generalized agency action. In such
cases, the limitations period are those provided by general provi-
sions of the Code of Civil Procedure: either the three-year statute
for liabilities created by statute?2 or the four-year statute applica-
ble when no other period of limitation applies.230 Since these limi-
tation periods are far too long for judicia review of agency
action,231 courts generally impose shorter limitation periods under
the doctrine of laches.232

appeal boards (and the board must be served within 120 days of its decision).
Gov't Code § 65907.

These statutes contain no provision tolling limitations where the agency is
late in delivering the record. Probably the court cannot allow equitable tolling in
such cases. California Standardbred Sires Stakes Comm. v. California Horse
Racing Bd., 231 Cal. App. 3d 751, 282 Cal. Rptr. 656 (1991); Sinetos V.
Department of Motor Vehicles, 160 Cal. App. 3d 1172, 207 Cda. Rptr. 207
(1984). Contra Liberty v. California Coastal Comm'n, 113 Cal. App. 3d 501,
170 Cal. Rptr. 247 (1981) (statute should be tolled to prevent Commission from
perpetrating injustice by holding up preparation of the record).

228. Monroe v. Trustees of Cal. State Colleges, 6 Cal. 3d 399, 99 Cal. Rptr.
129 (1971) (refusal to reinstate professor discharged 16 years before for refusal
to sign loyalty oath); Ragan v. City of Hawthorne, 212 Cal. App. 3d 1368, 261
Cal. Rptr. 219 (1989) (refusal to hold hearing required by APA); County of San
Diego v. Assessment Appeals Bd. No. 2, 148 Cal. App. 3d 548, 554, 195 Cal.
Rptr. 895, 898 (1983) (property tax decision of Appeals Board); Aroney v. Cali-
fornia Horse Racing Bd., 145 Cal. App. 3d 928, 193 Cal. Rptr. 708 (1983)
(exclusion order from racetrack).

229. Section 338(a); Green v. Obledo, 29 Cal. 3d 126, 140 n.10, 172 Cal.
Rptr. 206, 214 n.10 (1981) (obligation to pay welfare benefitsis liability created
by statute).

230. Section 343. See Cdlifornia Administrative Mandamus 88 7.9-7.10, at
244-46 (Cal. Cont. Ed. Bar, 2d ed. 1989).

231. See Conti v. Board of Civil Serv. Comm'rs, 1 Cal. 3d 351, 357 n.3, 82
Cal. Rptr. 337, 340 n.3 (1969); Aroney v. California Horse Racing Bd., 145 Cal.
App. 3d at 933, 193 Cal. Rptr. at 710; Cameron v. Cozens, 30 Cal. App. 3d 887,
106 Cal. Rptr. 537 (1973).

232. See Conti v. Board of Civil Serv. Comm'rs, 1 Cal. 3d 351, 357 n.3, 82
Cal. Rptr. 337, 340 n.3 (1969); 2 G. Ogden, California Public Agency Practice §
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2. Recommendations

A new statute should provide a single limitation period, at least
for al adjudicatory action taken by state or local agencies. This
section canvasses some of the policy problems that must be con-
sidered in drafting such a provision.

a. When period starts running

The time period provided should run from the effective date of
the decision. A petition for judicial review filed before the effective
date is premature.233

Under the Commission’s draft administrative adjudication
statute, the effective date of an order is 30 days after the decision
becomes final unless the agency head orders a different date.234 A
decision should state the date when it is effective so that parties
will have no doubt about when the statute of limitations on review
starts running.

The provision that a decision is effective 30 days after it is
“final” requires that litigants know when a decision becomes final.
The draft administrative adjudication statute contains a number of
provisions relating to finality. A proposed decision may be sum-
marily adopted as a final decision within 100 days after it is deliv-

51.11 (1992); California Administrative Mandamus § 7.14, at 248-49 (Cal. Cont.
Ed. Bar, 2d ed. 1989).

233. Government Code Section 11523 requires that the petition be filed
“within” the 30-day period after the last day on which reconsideration can be
ordered. | can see several possible problems here. A litigant might file too early
and, not realizing the nature of the error, fail to meet the limitations period by
filing anew after the effective date. Therefore, | suggest the prematurely filed
petition toll the statute of limitations on seeking judicial review.

Another possible problem might arise where an agency decision states an
effective date far in the future (i.e., provides for a very long stay of its order).
This would delay the time at which a person can seek judicial review. Existing
law permits only very short delays. Gov't Code § 11521(&). If the Commission
considers the possibility of deferral of judicia review through a lengthy stay to
be a problem, the statute could provide that a petition for judicial review could
be filed at any time after the agency could no longer reconsider its decision. But
this may be an unnecessary complication.

234. Section 650.110(a) in administrative adjudication draft attached to
Memorandum, supra note 155. [Ed. note. This provision was not included in the
Commission’s final recommendation.]
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ered to the agency head (or other period provided by regulation).
The date of summary adoption would be the date the decision
becomes final. The proposed decision also becomes final immedi-
ately upon issuance if it is unreviewable or upon a decision by the
reviewing authority in the exercise of discretion to deny review.
Finally, a proposed decision becomes a final decision 100 days
after delivery of the proposed decision to the reviewing authority if
the latter takes no action.235

Under the draft statute, a final decision is treated as final when it
is“issued,” athough the agency has ten days to serve it on the par-
ties.236 However, afinal decision can till be altered by the agency.
Within 15 days following service of afinal decision, any party can
apply to the agency head to correct a mistake or clerical error in the
final decision; the application is deemed denied if the agency head
does not dispose of it within 15 days. The agency head also has 15
days to correct amistake or clerical error on its own motion.237

Moreover, under the draft statute the agency can give further
review to afinal decision, either by petition or on its own motion;
the power to grant further review to a final decision expires 30
days after service or other time provided by agency regulation.238

235. See Sections 649.140-649.150 in administrative adjudication draft
attached to Memorandum, supra note 155. [Ed. note. These provisions were not
included in the Commission’s final recommendation.]

236. Section 649.160(a) in administrative adjudication draft attached to
Memorandum, supra note 155. [Ed. note. This provision was not included in the
Commission’s final recommendation.] | am not certain whether the draft defines
“issued.” Existing law defines it as the date that a decision is either delivered to
the parties or mailed to the parties. See Sunnyside Nurseries, Inc. v. Agricultural
Labor Relations Bd., 93 Cal. App. 3d 922, 929, 156 Cal. Rptr. 152, 155 (1979).
But see Mario Saikhon, Inc. v. Agricultural Labor Relations Bd., 140 Cal. App.
3d 581, 189 Cal. Rptr. 632 (1983). But that would make no sense since the
statute requires the decision to be delivered or mailed ten days after issuance.
This provision should be reconsidered.

237. Section 649.170 in administrative adjudication draft attached to Memo-
randum, supra note 155. [Ed. note. This provision was not included in the
Commission’s final recommendation.]

238. Sections 649.210-649.220, in administrative adjudication draft attached
to Memorandum, supra note 155. [Ed. note. These provisions were not included
in the Commission’s final recommendation.] The process of giving further
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Clearly, once an agency has decided to provide further review of a
final decision, that decision becomes unsuitable for judicial review
until the agency hasissued anew final decision.

These provisions relating to correction of mistakes or review of
final decisions make it difficult to know whether an apparently
final decision isin fact final. As aresult, the judicial review statute
of limitations should start running not on the date a decision isfinal
but on its effective date, which is normally 30 days after the deci-
sion isfinal, unless the agency decision provides a different effec-
tive date.239 When the 30-day period after the decision becomes
final has expired, it is normally too late for the agency to correct
mistakes or clerical errors and too late for it to grant further review
of the decision.240 And if the agency states an effective date for its
decision that is shorter than 30 days after the decision becomes
final, it should be clear from the statute that the agency cannot alter
its decision after that effective date.241

review to afinal decision is often referred to as “reconsideration” under existing
law.

239. Cf. United Farm Workers v. Agricultural Labor Relations Bd., 74 Cal.
App. 3d 347, 141 Cal. Rptr. 437 (1977). The statute relating to the ALRB pro-
vided for judicia review within 30 days after issuance of the order. This period
could not be extended by seeking reconsideration; the limitation period begins
on the date of final order regardless of the pendency of a petition for reconsider-
ation. Under the draft statute, the ALRB could continue to maintain the same
rule, if it wished to do so, by causing the effective date of its orders to coincide
with the date they are issued and disclaiming any power to reconsider them.

240. Thisisnot quite correct, however, since both the provision for correction
of mistakes and for review of afinal decision provide that the time periods can
be extended by regulation. Where an agency has extended these time periods by
regulation, it is important that the agency extend the effective date of a final
decision so that it occurs after there is no further possibility of change. If the
agency has not done this, it should be clear that a petition for judicia review
filed after the effective date cuts off the power of the agency to correct mistakes
or grant review of afina decision, even if its regulations allow it do to so. See
Section 649.170(f) (in administrative adjudication draft attached to Memoran-
dum, supra note 155), which cuts off the power to correct mistakes after initia-
tion of administrative or judicial review.

241. Such aprovision should be added to the provisions relating to correction
of errors and review of final decisions.
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b. The limitation period

| believe that the statute should alow a 90-day limitation period
for judicial review of adjudicatory action. The 30-day period in the
existing APA seems too short, since persons often are not repre-
sented by counsel at the agency level and must secure counsel in
order to appeal 242 Section 1094.6 was enacted more recently than
Section 11523 (1976 as opposed to 1945) and its 90-day period
probably better represents current thinking about the appropriate
limitation period.243 This section would unify a large group of
existing statutes that, without any rationale that | can perceive,
provide for limitation periods between 30 days and one year.244

| believe that the new 90-day statute should also cover judicial
review of an agency decision refusing to hold an adjudicatory hear-
ing required by the APA or other law. Present law places such
review under the three-year statute of limitations for actions on a
liability created by statute.24> This seems absurd; judicial review of
such refusal should come quite quickly after the agency refuses to
hold the hearing so that, if plaintiff is successful, the hearing can
be held while the facts are till fresh.246

242. For example, see Kupkav. Board of Admin. of PERS, 122 Cal. App. 3d
791, 176 Cal. Rptr. 214 (1981) (misunderstanding between petitioner and his
attorney alowed 30-day period to slip by — court has no power to relieve
default on grounds of mistake, inadvertence, or excusable neglect).

243. See Hittle v. Santa Barbara County Employees Retirement Ass'n, 39
Cal. 3d 374, 216 Cal. Rptr. 733 (1985), which held that the 90-day period of
Section 1094.6 could not be shortened by local ordinances or retirement plans.
The Court stated that as a matter of policy a 90-day period suffices to keep stale
claims out of court, but any shorter period might impede the bringing of merito-
rious actions.

244. Seesupra note 227.

245. Ragan v. City of Hawthorne, 212 Cal. App. 3d 1368, 261 Cal. Rptr. 219
(1989). But see Farmer v. City of Inglewood, 134 Cal. App. 3d 130, 140-41, 185
Cal. Rptr. 9, 15 (1982), which applies the 90-day statute of Section 1094.6 to a
situation in which a hearing was denied; the claim accrued when the hearing
should have been granted, but was tolled until the time that the agency finally
refused to grant one.

246. Asdiscussed below, the applicable statute of limitations istolled until an
agency notifies a person of the applicable limitations period. In default of such
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c. Satute of limitations for judicial review of non-adjudicatory
agency action

| have suggested that a uniform 90-day period apply for judicial
review of al state and local adjudicatory action. This recommen-
dation applies to all situations (whether or not covered by the new
APA) in which an on-the-record hearing is provided, whether
required by constitution, statute, regulation, or custom. Generally,
these are the actions covered by Section 1094.5 of existing law.247

Should we attempt at this time to prescribe a uniform statute of
limitations for all other judicia review of agency action — for the
vast array of actions challenged in court that are not adjudicatory in
nature? These actions involve both attacks on agency regulations
and on the vast array of generalized and individualized actions of
agencies that are not required to be taken after provision of a hear-
ing. Normally, judicia review of such actionsis obtained through a
writ of “traditional” mandamus?4® or through declaratory judg-
ment.249 Under present law, the normal statutes of limitation apply
— three or four years after the right accrues. This really seems far
too long a period of time in which to mount a challenge of agency
action. In other situations, specific statutes prescribe time limits.250

| am reluctant to try at this time to prescribe a single limitation
period for such a vast array of state and local actions. Perhaps it

notice, the limitations period would be six months after the agency’s final deci-
sion to refuse to provide a hearing.

247. Section 1094.5 appliesto review of proceedings “in which by law a hear-
ing isrequired to be given, evidence is required to be taken, and discretion in the
determination of facts is vested in the inferior tribunal, corporation, board or
officer....”

248. Section 1085. Traditional or ordinary mandamus applies where the
defendant owes a non-discretionary duty to plaintiff (or possibly in cases of
abuse of discretion). Judicia review of adjudicatory action under Section
1094.5, athough also styled as mandamus, is in fact much more like the tradi-
tional writ of certiorari.

249. Section 1060. Judicial review of regulations is obtained through declara-
tory relief. Gov't Code § 11350. No statute of limitations is set forth.

250. See, eg., Pub. Res. Code § 21167 (prescribing various limitation periods
for different claims relating to environmental impact statements).
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will be possible to do so in connection with a proposal for a single
unified judicial review mechanism; | intend to propose one in the
next installment of this study.

Just to identify one problem, it would not be good policy to state
a uniform 90-day limitation provision for judicia review of regu-
lations, since in many cases people are not even aware of a regula-
tion until long after it has been adopted. Some federal statutes do
impose such a limitation on challenging regulations, and they are
generally considered as rather Draconian since so many potential
challengers of the regulation are certain to be barred by the short
limitation period. To name another problem, the vast array of
agency actions that would be swept under such a uniform proce-
dure lack commonality, so that it would be difficult to write a
statute prescribing exactly when the cause of action accrues.251
Thus | will revisit the subject of statutes of limitation for review of
other agency actionsin the next phase of this study.

d. Extension of time if agency delays providing record

Both generic statutes contain provisions extending the statute of
limitations if the agency is slow in providing the record, including
the transcript.2°2 | suggest that a new generalized judicial review
section contain atolling provision of this type. Often, counsel must
examine the record in order to decide whether it is sensible to seek
judicial review; therefore, the record should be available before the
decision to pursue review must be made.

Both generic statutes require that the record be requested within
10 days after the decision becomes final in order to trigger the
extension provision. This seems too strict. | suggest that the exten-
sion provision be triggered if the request for the record is made

251. See, e.g., Monroe v. Trustees of Cal. State Colleges, 6 Cal. 3d 399, 99
Cal. Rptr. 129 (1971) (refusal to reinstate professor discharged 16 years before
for refusal to sign loyalty oath — statute starts running from refusal to reinstate,
not from initial discharge).

252. However, if the material supplied by the agency omits an item which
should have been included, the statute of limitations is not tolled until the miss-
ing item is supplied — at least where the petitioner is not prejudiced by the
omission. Compton v. Mount San Antonio Community College Bd. of Trustees,
49 Cal. App. 3d 150, 122 Cal. Rptr. 493 (1975).
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within 30 days after the effective date of the decision. Then the
time to seek review would be extended until the later of the follow-
ing: (1) 90 days after the effective date of the decision or (2) 30
days after the agency supplies the record.

The existing judicia review statutes providing for review in the
court of appeal or the Supreme Court, rather than the superior
court, contain a different provision relating to the record. The
agency must supply the record after the court clerk notifies the
agency that a petition for review has been filed.253 Thus in cases
reviewed in the court of appeal or the Supreme Court, the record is
not available to a petitioner at the time the decision to seek review
ismade.25 | am uncertain whether this different pattern is required
by the mechanics of appellate practice or whether the statute
should make the same provision for cases reviewed in trial courts
and appellate courts. Assuming the Commission decides to pre-
serve the existing provisions that lodge appeals from certain agen-
cies in the court of appeal or the Supreme Court,2 it should also
decide whether the provisions relating to the record should differ
with respect to such appeals.

e. Notice to parties of limitation period

Section 1094.6 requires that the agency decision give notice that
the time within which review must be sought is provided by that
section.26 Case law holds that such notice is required to start the
90-day period running.257 | think that an agency decision should
notify parties of the date by which review must be sought and it

253. See Lab. Code 8§ 1160.8 (Agricultural Labor Relations Board), 5951
(Workers Compensation Appeals Board); Pub. Util. Code § 1756 (Public Utili-
ties Commission).

254. Obviously such statutes contain no tolling provision relating to agency
delays in furnishing the record, since the petition must be filed before the record
issupplied.

255. The issue of the proper court in which to obtain review will be consid-
ered in the next phase of the study.

256. Vehicle Code Section 14401(b) and Unemployment Insurance Code
Section 410 require similar notification.

257. El Dorado Palm Springs, Ltd. v. Rent Review Comm'n, 230 Cal. App.
3d 335, 281 Cal. Rptr. 327 (1991).
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should actually give the date on which the limitation period runs
out.2%8 The present statutes applicable to judicial review of state
agency action impose no duty on the agency to warn litigants of
the short limitations period on seeking review. 259 Such statutes can
function as a trap. Litigants who are not represented by counsel
(and perhaps even some represented by inexperienced counsel)
may inadvertently let the short period slip away.

Absent written notice260 of the limitation period on seeking
review, the 90-day statute of limitations should be tolled. However,
the applicable limitations period, where no notice of the limitation
date was given, should be areasonable period, say six months after
the effective date of the decision. It should not be the three or four
year periods provided by the default statutes of limitation.

f. No extension because decision is mailed

In accordance with current law,261 the statute should make clear
that the limitation periods are not extended because the agency
decision is mailed despite the provision in the draft statute that
service or notice by mail extends any prescribed period of notice
and any right or duty to do an act within a prescribed period.262

258. The adjudication provisions of the statute should include information
about the limitation period among the necessary elements of an agency final
decision.

259. SeeElliott v. Contractors’ State License Bd., 224 Cal. App. 3d 1048, 274
Cal. Rptr. 286 (1990) (licensee wrote Board asking for information about appeal
but it failed to respond — such facts do not estop Board from asserting
limitations).

260. Case law under Section 1094.6 indicates that the notice can be written or
oral. El Dorado Palm Springs, Ltd. v. Rent Review Comm’n, 230 Cal. App. 3d
335, 281 Cal. Rptr. 327 (1991). However, | believe that the notice should be
written to avoid credibility disputes about whether oral notice was given.

261. Tielsch v. City of Anaheim, 160 Cal. App. 3d 576, 206 Cal. Rptr. 740
(1984). The workers compensation rule is to the contrary. Villa v. Workers
Compensation Appeals Bd., 156 Cal. App. 3d 1076, 203 Cal. Rptr. 26 (1984).

262. Section 613.230, in administrative adjudication draft attached to Memo-
randum, supra note 155. [Ed. note. This provision was not included in the
Commission’s final recommendation.]
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g. Other issues

The revised statute should confirm existing law (perhaps in a
comment) that an agency can be estopped to plead the statute of
limitations if a failure to seek review within the limitation period
was attributable to misconduct of agency employees.263 And a
petition that is timely filed but has a technical defect (whether or
not the defect is detected by the court clerk and whether or not the
clerk refuses to file the defective petition) should not be dismissed
even though the defect is corrected after the limitations period
expires.264 |f a person is never notified of an agency decision (for
example, becauseit islost in the mail), a petition for review should
be considered timely if filed within a reasonably short period after
the person finally receives notice of the decision.265 Finaly, if the
limitation period ends on a Sunday or holiday, it should be
extended until the next following day.266

263. Ginnsv. Savage, 61 Cal. 2d 520, 39 Cal. Rptr. 377 (1964); Cdifornia
Administrative Mandamus 8§ 7.17, at 251-52 (Cal. Cont. Ed. Bar, 2d ed. 1989). It
may be that estoppel is permitted with respect to mandate petitions under Sec-
tion 1094.5 in the superior court, but not with respect to cases filed in the court
of appeal or the Supreme Court, since the time limitsin the latter cases are juris-
dictional. A late-filing petitioner should be able to assert an estoppel defense
regardless of the court in which review is sought.

264. United Farm Workers v. Agricultural Labor Relations Bd., 37 Cal. 3d

912, 210 Cal. Rptr. 453 (1985); California Administrative Mandamus § 7.18, at
252 (Cal. Cont. Ed. Bar, 2d ed. 1989).

265. State Farm Fire & Casualty Co. v. Workers Compensation Appeals Bd.,
119 Cdl. App. 3d 193, 173 Cdl. Rptr. 778 (1981).

266. Alford v. Industrial Accident Comm’'n, 28 Cal. 2d 198, 169 P.2d 641
(1946).
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A MODERN JUDICIAL REVIEW STATUTE
TO REPLACE ADMINISTRATIVE MANDAMUS

by Michael Asimow*

This is the seventh report prepared by the author for the Califor-
nia Law Revision Commission on revising the adjudication provi-
sions of California's Administrative Procedure Act (APA) and
modernizing the system of judicial review of state and local admin-
istrative agency action.1 This report isthe last one in the series.2

This report proposes replacement of California’'s antiquated
provision for administrative mandamus, Code of Civil Procedure
Section 1094.5. It also recommends dispensing with ordinary man-
damus as a method of judicial review of agency action and repeal-
ing as well numerous other general and specia provisions for
obtaining review. The goal is to produce a single, straightforward
statute providing the ground rules for judicial review of al forms
of state and local agency action. Wherever possible, the normal

* Professor of Law, UCLA Law School, Los Angeles CA 90024. The
author welcomes comments on this report. The assistance of Karl S. Engeman,
Harold Levinson, and Greg Ogden is greatly appreciated.

1. Previous reports include the following: (1) “Administrative Adjudica
tion: Structural Issues’ (Oct. 1989); (2) “Appeals Within the Agency: The Rela
tionship Between Agency Heads and ALJS’ (Aug. 1990); (3) “Impartial Adjudi-
cators: Bias, Ex Parte Contacts, and Separation of Functions’ (Jan. 1991) — the
first three reports were published in revised form as Toward a New California
Administrative Procedure Act: Adjudication Fundamentals, 38 UCLA L. Rev.
1067 (1992), reprinted in 25 Cal. L. Revision Comm’'n Reports 321 (1995) —
(4) The Adjudication Process (Oct. 1991), 25 Cal. L. Revision Comm’' n Reports
451 (1995); (5) Judicial Review: Standing and Timing (Sept. 1992), 27 Cal. L.
Revision Comm’n Reports 229 (1997); (6) The Scope of Judicial Review of
Decisions of California Administrative Agencies, 42 UCLA L. Rev. 1157
(1995), reprinted supra p. 309; and (7) this report.

2. The Commission is continuing its administrative law project by evaluat-
ing the provisions relating to rulemaking and non-judicial controls over
agencies.
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rules of civil procedure should apply to judicia review. The under-
lying objective is to alow litigants and courts to reach and resolve
swiftly the substantive issues in dispute, rather than to waste
resources disputing tangential procedural issues.

A. REPLACING MANDAMUS

1. Existing California Law

Under existing law, on-the-record adjudicatory decisions of state
and local government are reviewed by superior courts under the
administrative mandamus provision of Section 1094.5. Regulations
adopted by state agencies are reviewed by superior courts through
actions for declaratory judgment.3 A range of miscellaneous
agency action is reviewed by traditional mandamus under Section
10854 or by declaratory judgment.>

Specia review procedures are set forth in the statutes creating
many agencies. Decisions of the Public Utilities Commission and
of the Review Department of the State Bar Court are reviewed on a
discretionary basis by the Supreme Court.6 Decisions of several
agencies are reviewed initialy by courts of appeal (in some cases
as a matter of right, in some cases by discretion only).” Agency
action can also be reviewed in the context of enforcement actions
or criminal actions brought against individuals for violation of
regulatory statutes or rules. There are numerous problems with this

3. Code Civ. Proc. § 1060; Gov't Code 8§ 11350(a). All further statutory
references are to the Code of Civil Procedure, unless otherwise indicated.

4. See, e.g., Vernon Fire Fighters v. City of Vernon, 107 Cal. App. 3d 802,
165 Cal. Rptr. 908 (1980) (Section 1085 mandate to review whether alocal rule
was an abuse of discretion); Shuffer v. Board of Trustees, 67 Cal. App. 3d 208,
136 Cal. Rptr. 527 (1977) (Section 1085 mandate to review non-record adjudica-
tory academic decision of state college system).

5. See, eg., Cadlifornians for Native Salmon Assn v. Department of
Forestry, 221 Cal. App. 3d 1419, 271 Cal. Rptr. 270 (1990) (agency’s general
failure to observe environmental policiesin issuing timber permits).

6. See Pub. Util. Code § 1756 & Cal. R. Ct. 58 (PUC); Cal. R. Ct. 952
(State Bar Court).

7. See Cdl. R. Ct. 57 (Workers Compensation Appeals Board); Cd. R. Ct.
59 (Agricultural Labor Relations Board & Public Employment Relations Board).
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patchwork. Most serious is the antiquated and idiosyncratic nature
of the writ of mandamus.8

a. Pleading complexities

Mandamus is a world of its own. A petitioner who seeks man-
damus begins by serving a petition for issuance of an aternative
writ of mandate on the respondent, then filing it in the trial court —
the reverse of normal procedure® The judge may summarily deny
the petition even though the respondent has not filed an answer or
otherwise appeared. 10 The respondent may file points and authori-
ties in opposition to the issuance of an aternative writ; the court
can then refuse to issue the alternative writ.11 Thus mandate con-
tains built-in provisions for a court to abort the review process
before the hearing.

The court then issues an aternative writ of mandate, which is
served on the respondent. The alternative writ is an order to the
agency to show cause why the requested relief should not be
granted.12 The respondent then files a verified document called a

8. Seegeneraly 8 B. Witkin, California Procedure Extraordinary Writs (3d
ed. 1985); 2 G. Ogden, Cdlifornia Public Agency Practice ch. 53 (1992)
(excellent summary of writ practice in administrative cases); California Admin-
istrative Mandamus (Cal. Cont. Ed. Bar, 2d ed. 1989); Kostka & Robinson, CEB
Action Guide — Handling Administrative Mandamus (1993) (51-step process). |
use the terms “mandate”’ and “mandamus’ interchangeably in this report.

9. Section 1107; 8 B. Witkin, supra note 8, 88 163-64; Cal. R. Ct. 56(b)
(applicable to writsin reviewing courts). For good cause, the court may grant the
application ex parte without service on the respondent. Section 1107.

10. Kingstonv. DMV, 271 Cal. App. 2d 549, 76 Cal. Rptr. 614 (1969) (such
summary denial by trial court is afinal order and is appealable). But see Kowis
v. Howard, 3 Cal. 4th 888, 12 Cal. Rptr. 2d 728 (1992) (summary denial of writ
by court of appeal is not law of the case). Kowis would suggest that summary
denial of a petition for an alternative writ is not a final order and would not pre-
clude a petitioner from filing a motion for a peremptory writ.

11. Section 1107; Wine v. City Council, 177 Ca. App. 2d 157, 2 Cal. Rptr.
94 (1960); Patterson v. Board of Supervisors, 79 Cal. App. 2d 670, 180 P.2d 945
(1947); Kleps, Certiorarified Mandamus Reviewed: The Courts and California
Administrative Decisions — 1949-1959, 12 Stan. L. Rev. 554, 574 (1960).

12. Section 1087. The agency can moot the petition by complying with the
alternative writ. Save Oxnard Shores v. California Coastal Comm’'n, 179 Cal.
App. 3d 140, 150, 224 Cadl. Rptr. 425 (1986).
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return (which serves the function either of an answer or a demur-
rer).13 Petitioner then can file areplication (or “traverse”), which is
like an answer to the answer and may be needed to avoid admitting
facts alleged in the return.14 In traditional but not in administrative
mandamus, the statute provides for tria by jury.1s

In practice, apparently many practitioners skip the aternative
writ entirely and begin the case with a motion that a peremptory
writ be issued.16 Whether or not the case begins with issuance of
an alternative writ, the court’s final judgment is in the form of a
peremptory writ of mandate, potentially enforceable against the
respondent with a fine or, in the case of persistent disobedience,
prison.1’

13. Inpractice, the return is apparently called an answer or ademurrer. See 8
B. Witkin, supra note 8, § 177; 2 G. Ogden, supra note 8, § 53.10. Failure to file
a return admits the factual allegations in the petition but the matter must still be
heard by the court; the peremptory writ cannot be granted by default. Section
1088; Rodriguez v. Municipal Court, 25 Cal. App. 3d 527, 102 Cal. Rptr. 45
(1972).

14. Elliott v. Contractors’ State Licensing Bd., 224 Cal. App. 3d 1048, 1054,
274 Cal. Rptr. 286 (1990); 8 B. Witkin, supra note 8, § 182; 2 G. Ogden, supra
note 8, § 53.12. In Elliott, the agency’s return alleged that the licensee had
obtained his license by fraud and the licensee failed to allege or prove the con-
trary. Conseguently, the court correctly denied the petition for administrative
mandamus on the basis of unclean hands. | believe that it is inappropriate for an
agency to raise such arguments at the judicial review stage. | am informed by
practitioners that the replication is almost never used in practice.

15. Section 1090. Practitionersinform me that jury trials are very rarely used
in mandamus proceedings.

16. The Los Angeles Superior Court encourages this procedure in the
absence of a compelling need to appear ex parte. L.A. Superior Court Law and
Discovery Manual V-D-2-a. The court can issue a peremptory writ without first
issuing an aternative writ where the papers on file adequately address the issues,
no factua dispute exists, additional briefing is unnecessary, the opposing party
receives ten days notice and an opportunity to oppose this relief, and the court
first issues an order that the writ will be issued. If petitioner seeks only a
peremptory writ, it need not serve it on the respondent before filing the applica-
tion. Sections 1088, 1088.5, 1107; Pamav. U. S. Indus. Fasteners, Inc., 36 Cal.
3d 171, 203 Cal. Rptr. 626 (1984) (peremptory writ issued by appellate court).
See 2 G. Ogden, supra note 8, 88 53.01[2][c], 53.08.

17. Section 1097 ($1000 fine); 8 B. Witkin, supra note 8, § 192.
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b. Limitations on traditional mandamus

Traditional (as opposed to administrative) mandamus is limited
by an arcane set of rules. It issues where the plaintiff seeks to
enforce a ministerial (i.e., non-discretionary) duty owed by the
defendant to the plaintiff18 and to which plaintiff hasa“clear” and
“present” right;19 it also can issue for abuse of discretion, which
sometimes is limited to “clear” abuse.20 The writ cannot be issued
where there is a plain, speedy, and adequate remedy at law.21
These esoteric rules give rise to many difficulties when traditional
mandamus is used for the purpose of reviewing agency action.22

c. Distinctions between traditional and administrative mandamus
In many cases, it is uncertain whether an action should be
brought under administrative mandamus (Section 1094.5) or tradi-
tional mandamus (Section 1085) or declaratory judgment (Section
1060). An action that could be brought under Section 1094.5 must
be brought under that section. People persistently file under the

18. Gilbert v. State, 218 Cal. App. 3d 234, 241, 266 Cal. Rptr. 891 (1990);
Harbach v. El Pueblo de Los Angeles State Historical Monument Comm’n, 14
Cal. App. 3d 828, 92 Cal. Rptr. 757 (1971) (agency had ministerial duty to relo-
cate building within monument after approving resolution and soliciting fundsto
do s0).

19. Wasko v. California Dep't of Corrections, 211 Cal. App. 3d 996, 1000,
259 Cal. Rptr. 764 (1989); 8 B. Witkin, supra note 8, § 65 et seq.

20. Better Alternatives for Neighborhoods v. Heyman, 212 Cal. App. 3d
663, 671, 260 Cal. Rptr. 758 (1989); Thelander v. City of El Monte, 147 Cal.
App. 3d 736, 748, 195 Cal. Rptr. 318 (1983). A local agency rule not reasonably
based on the rulemaking record could be invalidated under Section 1085 appar-
ently because adoption of such aruleis an abuse of discretion.

21. Section 1086; ABI, Inc. v. City of Los Angeles, 153 Cal. App. 3d 669,
688, 200 Cal. Rptr. 563 (1984) (mandate unavailable where contract action
would lie, but exception for cases where there is a dispute as to interpretation of
statute); Culver City v. State Bd. of Equalization, 29 Cal. App. 3d 602, 105 Cal.
Rptr. 602 (1972) (mandamus denied — quasi-contract available); Wenzler v.
Municipal Court, 235 Cal. App. 2d 128, 45 Cal. Rptr. 54 (1965) (same).

22. See Moskovitz, Spinning Gold Into Sraw: The Ordinary Use of the
Extraordinary Writ of Mandamus to Review Quasi-Legidative Actions of Cali-
fornia Administrative Agencies, 20 Santa Clara L. Rev. 351 (1980). Thisis a
forceful and persuasive argument that mandamus is the wrong remedy for the
review of quasi-legidlative administrative action.
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wrong section. Normally, after a skirmish between the parties
about which writ was proper, the trial court excuses the error and
allows petitioner to proceed under the proper writ.23 On appeal,
however, at least according to some cases, if the trial court used the
wrong writ the case must be reversed so the case can be retried
under the proper procedure — even if nobody objected!24

Trial courts must distinguish between the writs, since there are
numerous differences between Section 1085 and 1094.5 procedure.
As aready mentioned, juries might be used in traditional man-
damus but are not used in administrative mandamus. The statute of
limitations is different.2> The rule about exhaustion of remedies is
different.26 Section 1094.5 has a clear provision concerning
stays;2’ the availability of a stay is unclear under Section 1085.28
Section 1094.5 clearly specifies that the administrative decision is
reviewed on the record made before the agency.2® Section 1085 is
unclear about whether the court should make a new record®° or

23. See, e.g., Scott v. City of Indian Wells, 6 Cal. 3d 541, 546, 99 Cal. Rptr.
745 (1972) (P sought declaratory judgment to review grant of conditional use
permit, Section 1094.5 was correct remedy).

24. Eureka Teachers Ass'n v. Board of Educ., 199 Cal. App. 3d 353, 244
Cal. Rptr. 240 (1988) (citing conflicting cases on whether the error can be
waived).

25. See, eg., Griffin Homes, Inc. v. Superior Court, 229 Cal. App. 3d 991,
1003-07, 280 Cal. Rptr. 792 (1991). Sections 1094.5 and 1094.6 have 30- and
90-day limitation periods; other review statutes have different limitation periods.
However, there is no statute of limitations on a Section 1085 mandate proceed-
ing other than the normally applicable three- or four-year statutes or laches.
Unfortunately, this difference will remain under the revised statute.

26. Bollengier v. Doctors Medical Ctr., 222 Cal. App. 3d 1115, 1125, 272
Cal. Rptr. 273 (1990).

27. Section 1094.5(g)-(h).
28. Presumably a petitioner who seeks a stay as part of a Section 1085 action
must request a preliminary injunction.

29. Inindependent judgment cases, the court can admit new evidence if with
reasonable diligence it could not have been produced at the administrative hear-
ing or if it was improperly excluded at the administrative hearing. Section
1094.5(e).

30. See Asimow, The Scope of Judicial Review of Decisions of California
Administrative Agencies, 42 UCLA L. Rev. 1157 1226-27 (1995) (reprinted
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whether it should be limited to the record made before the agency
or whether it should start with that record and then permit it to be
supplemented by new evidence. Probably a declaratory judgment
action is tried on a new record. The requirement that an agency
make findings is not the same under the two writ sections.3! Of
particular importance, the scope of review of factual issues is dif-
ferent between the two sections; Section 1094.5 calls for a choice
between independent judgment and substantial evidence.32 The
scope of review of factual determinations under Section 1085 is
unclear; it might be identical to substantial evidence or it might be
ahighly deferential “no evidence” standard.33

supra, 27 Cal. L. Revision Comm’'n Reports 309); Del Mar Terrace Conser-
vancy, Inc. v. City Council of San Diego, 10 Cal. App. 4th 712, 725-26, 741-44,
12 Cal. Rptr. 2d 785 (1992) (trial court should have admitted new evidence in
1085 proceeding but error not prejudicial); L.A. Superior Court Law and Dis-
covery Manua V-D-5 (in mandamus proceeding not under Section 1094.5 evi-
dence can be in form of declarations, deposition or, in court’s discretion, oral
testimony).

31. See, eg., Cdifornia Aviation Council v. City of Ceres, 9 Cal. App. 4th
1384, 12 Cal. Rptr. 2d 163 (1992) (land use decision adjudicatory so better
findings required); Eureka Teachers Ass'n v. Board of Educ., 199 Cal. App. 3d
353, 244 Cal. Rptr. 240 (1988).

32. The scope of review issueis discussed in Asimow, supra note 30.

33. Strumsky v. San Diego County Employees Ret. Ass'n, 11 Cal. 3d 28, 34
n.2, 112 Cal. Rptr. 805 (1974). See Shapell Indus., Inc. v. Governing Bd., 1 Cal.
App. 4th 218, 232-33, 1 Cal. Rptr. 2d 818 (1992) (courts must review evidence
in case reviewing legislative action but more deferentially than in case of adjudi-
catory action); Taylor Bus Serv. v. San Diego Bd. of Educ., 195 Cal. App. 3d
1331, 1340, 241 Cdl. Rptr. 379 (1988) (scope of review under Section 1085
mandamus is “entirely lacking in evidence” — which means “substantial evi-
dence’!). My previous study on scope of review recommended unifying the
scope of review of factual determinations underlying discretionary decisions.
The scope of review should not vary as between adjudicatory and legislative
actions, but appropriate deference should be given to factual determinations
based on the agency’ s expertise; for example, courts must be cautious about sec-
ond-guessing agency factual determinations that are technical in nature or which
involve economic or scientific guesswork or predictions. See Asimow, supra
note 30, at 1241-42.
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d. When Section 1094.5 applies

Whether a particular case falls under Section 1094.5 or Section
1085 depends on several factors.

First, Section 1094.5 applies only where “by law a hearing is
required to be given, evidence is required to be taken, and discre-
tion in the determination in the determination of factsis vested in”
the agency.34 Where a statute, a regulation, or the constitution calls
only for some agency procedure but not explicitly for a formal
hearing, it is unclear whether Section 1094.5 is available. Some
cases imply aright to a hearing from statutes that provide only for
an “administrative appeal” or some such term; others do not.3> A

34. SeeCivil Serv. Comm'nv. Velez, 14 Cal. App. 4th 115, 17 Cal. Rptr. 2d
490 (1993) (Section 1094.5 applicable to claim that agency denied a hearing
when one was required).

35. Statute requires on-the-record hearing, so Section 1094.5 applies. Eureka
Teachers Ass'n v. Board of Educ., 199 Cal. App. 3d 353, 244 Cal. Rptr. 240
(1988) (teacher’s right to appeal a grade change by superintendent was aright to
hearing — Section 1094.5 applies); Chavez v. Civil Serv. Comm’n, 86 Cal. App.
3d 324, 150 Cal. Rptr. 197 (1978) (right of “appeal” means a required hearing
— Section 1094.5 available); Jean v. Civil Serv. Comm’'n, 71 Cal. App. 3d 101,
139 Cal. Rptr. 303 (1977) (hearing implied from statute that permits dismissal
only for cause — Section 1094.5 applies).

Statute does not require an on-the-record hearing so Section 1094.5 does not
apply: Saleeby v. State Bar, 39 Cal. 3d 547, 560-62, 216 Cal. Rptr. 367 (1985)
(Bar's failure to provide for hearings in its rules concerning client security fund
was quasi-legislative — Section 1085 applies even though plaintiff seeks a hear-
ing); Keeler v. Superior Court, 46 Cal. 2d 596, 297 P.2d 967 (1956) (no hearing
required for 10-day suspension); Taylor Bus Serv. v. San Diego Bd. of Educ.,
195 Cal. App. 3d 1331, 1340, 241 Cal. Rptr. 379 (1988) (in case of bid rejected
for nonresponsiveness, due process applies but does not require a hearing —
review is under Section 1085 — contra for bid rejected for non-responsibility);
Wasko v. Department of Corrections, 211 Cal. App. 3d 996, 1001-02, 259 Cal.
Rptr. 764 (1989) (prisoner’s right to appeal decision relating to his welfare does
not require a hearing — Section 1094.5 does not apply); Marina County Water
Digt. v. State Water Resources Control Bd., 163 Cal. App. 3d 132, 209 Cal.
Rptr. 212 (1984) (hearing was discretionary, not required); Weary v. Civil Serv.
Comm’'n, 140 Cal. App. 3d 189, 189 Cal. Rptr. 442 (1983) (hearing on
employee performance rating was discretionary rather than required — Section
1094.5 inapplicable); Lightweight Processing Co. v. County of Ventura, 133
Cal. App. 3d 1042, 1048, 184 Cal. Rptr. 479 (1982) (“appeal” not equivalent to a
hearing — declaratory judgment, not Section 1094.5, is proper writ to test deci-
sion requiring environmental impact statement); Shuffer v. Board of Trustees, 67
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new judicial review statute should eliminate the need to decide
whether the statute called for some sort of on-the-record hearing;
judicial review of adjudicatory decisions would be the same
regardless of whether aformal hearing was provided. However, the
adjudication sections of the new APA draft will probably preserve
this distinction, for they apply only if a statute or constitution calls
for the sort of on-the-record hearing to which Section 1094.5
presently applies.36

If Section 1094.5 does not apply because no hearing is required
and no other remedy is available, a plaintiff must fall back on tra-
ditional mandate under Section 1085. But then petitioner must con-
front the barriers to traditional mandamus, such as the requirement
that mandamus applies only in the case of deprivation of a clear
legal right or an abuse of discretion.3” If traditiona mandate is
unavailable for these reasons, the case fals through the cracks and
isunreviewable.

Cal. App. 3d 208, 136 Cal. Rptr. 527 (1977) (Section 1085 appropriate to review
academic decision of state university); Royal Convalescent Hosp. v. State Bd. of
Control, 99 Cal. App. 3d 788, 160 Cal. Rptr. 458 (1979) (Board of Control not
required to provide hearing on regjected claim — Section 1094.5 unavailable).
Still unclear is whether the right to an “administrative appeal” in the Public
Safety Officers Procedural Bill of Rights triggers Section 1094.5 review; more
than likely, it does. See Gov't Code § 3304(b).

36. See Section 641.110(a) in administrative adjudication draft attached to
staff memorandum 92-70 (Oct. 9, 1992). [Ed. note. This provision is how in
Government Code Section 11410.10.]

37. See Wasko v. Department of Corrections, 211 Cal. App. 3d 996, 1002,
259 Cal. Rptr. 764 (1989) (neither Section 1094.5 nor Section 1085 available to
review prison decision); Weary v. Civil Serv. Comm’'n, 140 Cal. App. 3d 189,
189 Cal. Rptr. 442 (1983); Taylor v. Cdifornia State Personnel Bd., supra note
35 (short suspension — statutory procedures do not amount to a required
“hearing” so Section 1094.5 not available and Section 1085 inapplicable without
a “clear” abuse of discretion). Contra Los Angeles County Dep't of Parks &
Recreation v. Civil Serv. Comm'n, 8 Cal. App. 4th 273, 278, 10 Cal. Rptr. 2d
150 (1992) (substantial evidence review regardless of whether Section 1094.5 or
1085 applies); Coelho v. State Personnel Bd., 209 Cal. App. 3d 968, 257 Cal.
Rptr. 557 (1989) (suspension without substantial evidence is clear abuse of dis-
cretion under Section 1085).
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A second factor in deciding whether a case falls under Section
1094.5 or Section 1085 is the problematic distinction between
guasi-legislative and quasi-judicia action. Section 1094.5 applies
only to cases that are considered quasi-judicial; quasi-legisative
agency action is reviewed under Section 1085 or 1060.38 While the
adjudication/legislation distinction is clear at the poles,3 thereisa
large middle ground where the distinction is not clear at al.4% The
cases are muddled, particularly in connection with local land use
planning and environmental decisions.#1

38. Brock v. Superior Court, 109 Cal. App. 2d 594, 241 P.2d 283 (1952).

39. Adjudicatory matters affect an individual as determined by facts peculiar
to the individual, whereas legidative decisions involve the adoption of a broad,
generaly applicable rule of conduct on the basis of public policy. San Diego
Bldg. Contractors Ass'n v. City Council, 13 Cal. 3d 205, 118 Ca. Rptr. 146
(1974) (adoption of general zoning ordinance is legislative); Meridian Ocean
Sys., Inc. v. Cdlifornia State Lands Comm’'n, 222 Cal. App. 3d 153, 271 Cal.
Rptr. 445 (1990) (general decision to exempt geophysical research from EIR
requirements is legidative even though triggered by particular application).
Alternatively, a legislative action is the formulation of a rule to be applied to
future cases, while an adjudicatory act involves the application of such arule to
a specific set of existing facts. Strumsky v. San Diego County Employees Ret.
Ass'n, 11 Cal. 3d 28, 34 n.2, 112 Cal. Rptr. 805 (1974).

40. See, eg. Cdifornia Radioactive Materials Management Forum v.
Department of Health Servs., 15 Cal. App. 4th 841, 19 Cal. Rptr. 2d 357, 371
(1993), which deals with the appropriate administrative procedure for the licens-
ing of alow-level radioactive waste disposal facility. Holding that DHS was not
required by the ambiguous statute to hold an APA-type adjudicative hearing, the
court declared that the case presented a mixture of quasi-judicial and quasi-leg-
islative functions.

41. A sampling of decisions considered adjudicative: Horn v. County of
Ventura, 24 Cal. 3d 605, 613-16, 156 Cal. Rptr. 718 (1979) (adoption of a tenta-
tive subdivision map filed by individual developer); Topanga Ass'n for a Scenic
Community v. County of Los Angeles, 11 Cal. 3d 506, 517, 113 Cal. Rptr. 836
(1974) (zoning variance); California Aviation Council v. City of Ceres, 9 Cal.
App. 4th 1384, 12 Cal. Rptr. 2d 163 (1992) (adoption of ordinance approving
road corridor); Pacifica Corp. v. City of Camarillo, 149 Cal. App. 3d 168, 196
Cal. Rptr. 670 (1983) (allocation of residential development rights to competing
applicants); Patterson v. Central Coast Regional Comm'n, 58 Cal. App. 3d 833,
130 Cal. Rptr. 169 (1976) (application for coastal development permit).

Decisions considered legisative: Arnel Dev. Co. v. City of Costa Mesa, 28
Cal. 3d 511, 169 Cal. Rptr. 904 (1980) (zoning ordinance preventing develop-
ment of a single property); Del Mar Terrace Conservancy, Inc. v. City Council,
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A new statute should strive to avoid the legidative/adjudicative
distinction wherever possible.42 Unfortunately, my recommenda-
tions do not completely avoid the distinction; the statute of limita-
tions on judicia review turns on whether a decision is adjudica-
tory43 as does the determination of whether procedural due process

applies.44

10 Cal. App. 4th 712, 726-29, 12 Cal. Rptr. 2d 785 (1992) (decision to certify
environmental impact statement as complete and to proceed with road building
project); Joint Council of Interns & Residents v. Board of Supervisors, 210 Cal.
App. 3d 1202, 1209-12, 258 Cal. Rptr. 762 (1989) (decision that contracting out
jobs is cost-effective); Oceanside Marina Towers Ass n v. Oceanside Commu-
nity Dev. Comm’'n, 187 Cal. App. 3d 735, 231 Cal. Rptr. 910 (1987) (selection
of site for public improvement); Karlson v. City of Camarillo, 100 Cal. App. 3d
789, 798-99, 161 Cal. Rptr. 260 (1980) (amendment of genera plan to rezone
particular property); Marina County Water Dist. v. State Water Resources Con-
trol Bd., 163 Cal. App. 3d 132, 209 Cal. Rptr. 212 (1984) (water quality control
plan); Consaul v. City of San Diego, 6 Cal. App. 3d 1781, 8 Cal. Rptr. 2d 762
(1992) (rezoning of property, even a single parcel, to prevent development —
unclear to court whether decision in question was legidative or adjudicative);
Wilson v. Hidden Valley Mun. Water Dist., 256 Cal. App. 2d 271, 63 Cal. Rptr.
889 (1967) (application to exclude property from water district legidative since
issues were political).

The Supreme Court majority in Arnel seems to concede that there is not much
logic to this body of law but that it isimportant to have well-settled categories to
avoid even more confusion in the law.

42. | hope the Law Revision Commission will recommend a statute unifying
the scope of review for both legislative and adjudicative action so it will not be
necessary to draw the distinction for determining scope of review. See Asimow,
supra note 30, at 1240-41.

43. See proposed Sections 1123.630-1123.640 in the Commission’s recom-
mendation on Judicial Review of Agency Action, beginning supra p. 45, stating a
30- or 90-day limitation period on review of a decision in an adjudicative pro-
ceeding but no statute of limitations on non-adjudicatory action. “Decision” is
defined in Section 1121.250 as “an agency action of specific application that
determines a legal right, duty, privilege, immunity, or other legal interest of a
particular person.” Probably the comment to Section 1121.250 should state that
the existing body of law on the legidlation-adjudication distinction is intended to
be preserved.

44. Horn v. County of Ventura, 24 Cal. 3d at 613-16. Numerous other
issues, such as the application of administrative res judicata, also turn on the
distinction.
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2. Federal Law and Law of Other States

In federal practice, common law writs have never played a sig-
nificant role. In most cases federal statutes relating to specific
agencies explicitly define the procedure for obtaining review.
Where such specific guidance is lacking, review is normally sought
through an action for an injunction or declaratory judgment. There
is normally no need to pursue such questions as whether action is
guasi-judicial or quasi-legidative. By statute, mandamus is aso
available> but there are many unsettled questions about federal
mandamus practice. Practitioners are advised to avoid mandamus
since injunction and declaratory judgment are not encumbered by
technical limitations and are usually adequate to obtain any desired
relief 46

Older judicial review statutes of other states show mixed success
in shedding the compl exities of the common law writs. Many states
still use the common law writ system.4’ In New York, review is
sought through an Article 78 proceeding in lieu of the writs of cer-
tiorari, mandamus, and prohibition.48 However, al of the ancient
rules and distinctions of writ practice are preserved in Article 78
proceedings, so a large amount of complexity and confusion
remain; for a variety of purposes the courts must continue to dis-
tinguish administrative, quasi-legislative and quasi-judicia pro-
ceedings4® New York's judicia review statute should not be
emulated.

45. 28 U.S.C. § 1361.
46. 4 K. Davis, Administrative Law Treatise § 23.11 (2d ed. 1983).

47. B. Schwartz, Administrative Law 584 (3d ed. 1991). New Jersey allows
judicial review of agency action through the writ of certiorari. Ward v. Keenan,
70 A.2d 77 (N.J. 1949). Apparently it has successfully avoided the complexities
of common law writ practice. Schwartz, supra at 585-86.

48. N.Y.Civ.Prac. L. & R. § 7801 et seq. (McKinney 1981 & Supp. 1993).

49. Since Article 78 dates back to 1937, it was actually a pioneering effort.
See Weintraub, Statutory Procedures Governing Judicial Review of Administra-
tive Action: From State Writs to Article 78 of the Civil Practice Law and Rules,
38 St. Johns L. Rev. 86 (1963); McLaughlin, “Practice Commentary,” 7B
McKinney's Consolidated Laws of N.Y. Ann. 25-38 (1981). As an example of
the unsatisfactory character of Article 78, see Lakeland Water Dist. v. Onondaga
County Water Authority, 24 N.Y.2d 400, 301 N.Y.S.2d 1 (1969) (Article 78
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The 1961 Model State APA, on which the law of numerous
states is based, provides for judicial review of rules through an
action for declaratory judgment and for review of formal adjudica-
tion through an appeal; it makes no provision for review of infor-
mal adjudication.®0 |llinois permits review by petition to the circuit
court but only if the enabling statute of the particular agency
adopts the provisions of the Review Act; moreover the statute
apparently applies only to adjudicatory decisions, not regula-
tions.>1 Pennsylvania has separate provisions for judicial review of
state and local adjudicatory actions.>2 The Utah statute has separate
provisions for review of rules, formal adjudicatory decisions, and
informal adjudicatory decisions; only state agencies are covered by
these provisions.>3

The modern trend in judicia review statutes is to draw no dis-
tinction between rulemaking and adjudication and to assimilate
judicial review to other types of litigation. Under the 1981
MSAPA, judicia review is initiated by filing a petition for review
in the appropriate court; the court can grant any appropriate form
of relief.% MSAPA also provides for a petition by an agency to

inapplicable to review of ratemaking that occurs without a hearing because it is
“legidative” action — case continues as declaratory judgment). The annotations
to Section 7801 (the section authorizing review and only the first of six provi-
sions in the New York scheme) run for 236 pages of microscopic print in the
1981 Annotated Code and an additional 82 pages in the 1993 supplement.

50. See Project, State Judicial Review of Administrative Action, 43 Admin.
L. Rev. 571, 705-08 (1991).

51. Seelll. Ann. Stat. ch. 735, para. 5/3-101 et seq. (Smith-Hurd 1992).

52. Pa. Stat. Ann. tit. 2, 88 701, 751 (Supp. 1993). However, there is no pro-
vision for review of non-adjudicatory agency action. See Note, 16 Dug. L. Rev.
201 (1977).

53. Utah Code Ann. 88 63-46a-12.1 (declaratory judgment to review rules),
63-46b-15 (informal adjudicatory proceedings reviewed de novo in trial court),
63-46b-16 (formal adjudicatory proceedings reviewed on the record in appellate
court) (1989 & Supp. 1992). See Thorup, Recent Developments in Sate Admin-
istrative Law: The Utah Experience, 41 Admin. L. Rev. 465, 467-73 (1989).

54. MSAPA 88 5-105, 5-117. This is modeled on the Florida statute which
provides for review of any form of state agency action by filing a petition in the
district court of appeal which can grant any appropriate form of relief. Fla. Stat.
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enforce its own rule or order, which seems like a useful provi-
sion.>> However, the MSAPA applies only to review of actions of
state, not to actions of local agencies.

In 1991, an Oregon advisory committee prepared a carefully
drafted statute; it provides that review of any form of state or local
government action is initiated by filing a notice of intent to appeal
and any appropriate relief can be granted.>6 It was not enacted,
however. Wyoming has a similar provision for trial court review of
any action of any state or local agency.>’” The Washington statute
cals for initiating review through a petition in the trial court for
judicial review of any state agency action.>8

3. Recommendation
The statute should provide that final state or local agency
action®® is reviewable by a petition for judicial review®0 filed with

Ann. § 120.68(2), (13) (West 1982 & Supp. 1993). Judicial review is exclusively
on the record, but if no hearing has been held and the validity of the agency
action depends on disputed facts, the court can remand for a prompt factfinding
proceeding. Id. § 120.68(4), (5), (6).

The 1981 Model State Administrative Procedure Act is printed in 15 U.L.A.
1(1990) [hereinafter MSAPA].

55. MSAPA 88 5-201, 5-202.

56. H.R. 2362, 66th Oregon Legislative Assembly, 1991 Regular Session, 88
6, 22.

57. Wyo. Stat. § 16-3-114 (1977 & Supp. 1992). The Wyoming statute is
quite concise and leaves many questions to be resolved by rules to be adopted by
the Wyoming Supreme Court. These rules cover questions of the content of the
record, pleadings, time and manner for filing pleadings and records, and extent
to which supplemental evidence can be taken.

58. Wash. Rev. Code § 34.05.514(1) (1990). See Andersen, The 1988 Wash-
ington Administrative Procedure Act — An Introduction, 64 Wash. L. Rev. 781,
822 (1989).

59. The statute should contain a definition of agency action like that in
MSAPA Section 1-102(2), which covers al possible actions or inactions. Cer-
tain agency actions now reviewable by de novo trials in superior court should
not be reviewable under this statute. See infra text accompanying notes 75-79.

60. The existing writ of certiorari is called a “writ of review” in Caifornia.
The petition for judicial review recommended here is wholly different from
common law certiorari.
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the appropriate court.61 Normal pleading and practice rules for that
court would be applicable.?2 The use of common law writs, such as
mandamus, certiorari, and prohibition, and the use of equitable
remedies, such as injunction and declaratory judgment, should be
abolished in cases involving judicial review of agency action.®3
The court should be empowered to provide for any appropriate
form of relief — declaratory, mandatory or otherwise;®4 it should
be permitted to remand for further proceedings or smply reverse
outright.8> There should be appropriate provision for filing the

61. The court in which review should be sought is discussed infra in text
accompanying notes 79-112. Of course, reviewability is conditioned on the
plaintiff satisfying the requirements of standing and timing (exhaustion, finality,
ripeness, or primary jurisdiction) or establishing that an exception to those rules
isapplicable.

62. Although discovery rules would apply to these proceedings, the statute
or the comment should make it clear that discovery would only be available to
obtain evidence that would be admissible in the judicial review proceeding. See
City of Fairfield v. Superior Court, 14 Cal. 3d 768, 122 Cal. Rptr. 543 (1975). At
present, the Commission’s draft statute provides for a closed record in many
judicial review cases; if the record is inadequate for judicial review, the court
should generally remand to the agency to develop the necessary materials or
make the requisite findings. See draft Sections 1123.810, 1123.850. Cf. Camp v.
Pitts, 411 U.S. 138 (1973). The statute should not permit any other discovery
proceedings in court. But see Mobil Oil Corp. v. Superior Court, 59 Cal. App. 3d
293, 130 Cal. Rptr. 814 (1976), which allowed discovery of evidence that could
not be admitted in court but with respect to which the court could remand to the
agency. See Section 1094.5(e)-(f) (court can remand to agency to receive evi-
dence that in the exercise of reasonable diligence could not have been produced
at the hearing or was improperly excluded at the hearing).

63. Of course those writs would continue to be available in cases not involv-
ing agency action. The Commission has yet to resolve whether writ practice
should be retained in certain narrow areas of agency action such as denia of a
continuance by an agency presiding officer.

64. However, it should not be empowered to award money damages unless
provided by some other statute, such as provisions relating to an award of attor-
neys fees or costs. See MSAPA 8§ 5-117(a), (c) (no damages or compensation
unless otherwise provided), 5-117(b) (any other appropriate relief, whether
mandatory, injunctive, or declaratory; preliminary or final; temporary or perma-
nent; equitable or legal).

65. MSAPA 8§ 5-117(b); Newman v. State Personnel Bd., 10 Cal. App. 4th
41, 12 Cal. Rptr. 2d 601 (1992) (where employing agency failed to sustain its
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administrative record with the court.% Service of process would be
according to normal practice.6’

Present law allows a reviewing court to affirm an agency deci-
sion in summary fashion without granting argument. In mandate
practice, the trial court apparently can decline to issue an aterna-
tive writ either before or after the respondent files a return and
submits points and authorities, although it is unclear whether such
decision is a final order.68 In court of appea and Supreme Court
practice, the court can decline to grant a writ of review.59 The

burden of proof that employee should be discharged, Personnel Board decision
should be reversed, not remanded for further proceedings).

66. See 2 G. Ogden, supra note 8, § 53.14. Normally, the record is prepared
by the respondent on request of the petitioner after the payment of appropriate
fees. It is then filed with the petition. However, the record can also be filed with
the respondent’s points and authorities or subsequently. Sections 1094.5(a),
1094.6(c); Gov't Code § 11523. If petitioner timely requests a transcript, the
statute of limitations on filing a petition is tolled until the transcript is delivered.
proposed Sections 1123.630-1123.640 in the Commission’ s recommendation on
Judicial Review of Agency Action, beginning supra p. 45 The provisionsrelating
to filing the record with the court may differ depending on whether review isin
atrial court or the court of appeal. See infra text accompanying notes 79-112. |
have not tried to deal with the details concerning the transcript and the record,;
agencies will have to tell us what provisions will be practicable in their particu-
lar situations.

67. Section 1107 provides for service on an agency’s presiding officer, sec-
retary, or upon a mgjority of the members of the agency. Perhaps all agencies
should be required to designate by rule an employee on whom process would be
served. In default thereof, the rules of Section 1107 could continue to apply.

68. See supratext accompanying notes 11-12.

69. Summary denia iscommon in cases of writs seeking review of decisions
of the Workers' Compensation Appeals Board; the court summarily affirms after
considering the petition and the answer. See California Workers' Compensation
Practice 8§ 11.76 (Cal. Cont. Ed. Bar 1985); Lavore v. Industrial Accident
Comm’'n, 29 Cal. App. 2d 255, 84 P.2d 176 (1938) (upholding constitutionality
of procedure and praising its practicality). In reviewing decisions of the Agricul-
tural Labor Relations Board, the court of appeals has power to summarily deny a
petition, but only after the record has been lodged with the court and both parties
have a reasonable opportunity to file points and authorities. Tex-Ca Land Man-
agement, Inc. v. Agricultural Labor Relations Bd., 24 Cal. 3d 335, 351, 156 Cal.
Rptr. 1 (1979); Agricultural Labor Relations Bd., v. Abatti Produce, Inc., 168
Cal. App. 3d 504, 214 Cal. Rptr. 283 (1985). The Supreme Court has discretion
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revised statute should maintain this authority in both superior court
and the court of appeal, provided that the agency record is filed
with the court and the party seeking review has a fair chance to
oppose summary affirmance.

Petitions for judicial review should receive the same priority in
the setting of a hearing as is presently accorded to writs.”0 Some
superior courts handle their writ practice in specia writs and
receivers departments that decide the cases swiftly; this practice
should be maintained. Other courts treat writs in the law and
motion department and also set hearings on the peremptory writs
quite quickly. Typicaly petitions for judicia review will be
accompanied by a request for a stay of the agency action in ques-
tion.”l Stay requests should be given priority consideration,
whether the case isin the court of appeal or the superior court. Ina
later portion of this report, 1 suggest that many judicial review
cases now considered in superior court be shifted to the court of
appeal; one disadvantage of this proposal is that it would be diffi-
cult to give judicia review cases any priority on the court of appeal
calendar, although stay motions could probably be disposed of
quickly by the court of appeal.

The statute should provide that an agency can seek enforcement
of arule or order (including a subpoena) through a petition for civil

to refuse to grant a writ in PUC and State Bar Court cases. See Lakusta &
Renton, California Supreme Court Review of Decisions of the Public Utilities
Commission — Is the Court’s Denial of a Writ of Review a Decision on the
Merits?, 39 Hastings L.J. 1147 (1988) (summary affirmance of 90% of PUC
decisions); Cal. R. Ct. 952 (State Bar Court).

70. See Cal. R. Ct. 2103(b) (genera rule exempts writ practice from setting
rules for civil litigation), 1907(b) (fast track). | am not certain whether or how
the proposed statute should deal with the priority issue. One possibility is to
require that a petitioner must request a hearing on the petition within 90 days of
filing, as required by Public Resources Code Section 21167.4 for petitions alleg-
ing noncompliance with CEQA. See Dakin v. Department of Forestry, 17 Cal.
App. 4th 681, 21 Cal. Rptr. 2d 490 (1993) (90-day rule applies to challenge of
timber harvest plan).

71. The standards for granting a stay are discussed infra in text accompany-
ing notes 126-31.
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enforcement.’2 But the statute should preserve the right to obtain
review by way of defense; where government proceeds against a
party civilly or criminaly, the defense may be based upon the
invalidity of some prior agency action such as a regulation that the
party had not sought to review.”3 It would be unfair to preclude
judicia review in this situation, since many respondents would
never have known of the rule until it was used against them.

The statute should exclude various kinds of government actions
that are reviewable in other ways according to statute.” Thus the
statute should not be applied where a statute provides that agency
action is reviewable through a de novo trial in superior court, asin
the case of tax refund actions.”> It should not cover actions review-

72. MSAPA 88 5-201, 5-202. As to subpoenas, see id. § 4-210(b); Gov't
Code § 11187.

73. See MSAPA § 5-203. Of coursg, this rule is conditioned by normal res
judicata principles. For example, if the enforcement action is based upon viola-
tion of an order entered after a prior adjudication, it would be inappropriate to
relitigate the issues resolved in the prior litigation.

74. If aperson seeks judicial review but should have proceeded via another
form of action, the court should convert the petition for judicial review into the
other recognized form of review and, if necessary, transfer the case to the correct
court. This prevents the statute of limitations from running on the plaintiff’'s
claim. The action should not be dismissed simply because the wrong form of
relief was sought. Thus, cases like Wenzler v. Superior Court, 235 Cal. App. 2d
128, 45 Cal. Rptr. 54 (1965), should be disapproved. In Wenzler, plaintiff sought
mandate to seek return of a fine he had paid and of evidence that was seized
from him after his conviction was reversed; mandate was dismissed because
plaintiff should have proceeded by way of a quasi-contract action.

Existing law provides that where the claim is for inverse condemnation aris-
ing out of action by an administrative agency, the claimant should seek judicial
review of the agency action before seeking compensation under eminent
domain. Patrick Media Group, Inc. v. California Coastal Comm’n, 9 Cal. App.
4th 592, 11 Cal. Rptr. 2d 824 (1992), involved an inverse condemnation claim
for the value of billboards removed by Commission action. The compensation
claim must be first presented through a Section 1094.5 mandate action. An
action for compensation under eminent domain could be joined with, or could
follow, the Section 1094.5 action. The policy reason for this approach is that the
Section 1094.5 action has a 30-day statute of limitations whereas an action for
inverse condemnation can be brought five years after the taking occurred.

75. Mystery Mesa Mission Christian Church, Inc. v. Assessment Appeals
Bd., 63 Cal. App. 3d 37, 133 Cal. Rptr. 565 (1976) (Section 1094.5 unavailable
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able under the Tort Claims Act, 6 actions for breach of contract by
an agency,’’ or other recognized causes of action cognizable by
courtsin normal civil actions or by habeas corpus.”8

B. PROPER COURT FOR REVIEW

1. Present Law

As discussed above, present law lodges most judicia review of
agency action in the superior court. However, the Supreme Court
reviews Public Utilities Commission and State Bar Court deci-
sions. The court of appeal reviews decisions of the Workers' Com-
pensation Appea Board,”® the Agricultura Labor Relations

to review tax decision — refund suit is exclusive method); Tivens v. Assessment
Appeds Bd., 31 Cal. App. 3d 945, 107 Cal. Rptr. 679 (1973). However, |
believe that the Legislature should make significant changes in California’s tax
adjudication system. As part of that process, the Legislature might decide to dis-
pense with exclusive judicia review of tax decisions through a superior court
refund action. Instead, it might permit judicial review through a petition for
administrative review; however, in the interests of avoiding revenue loss, a tax-
payer might be required to pay the tax before seeking review. For another
example of de novo review, see Labor Code Section 98.2, which provides for
appeal of awards by the Labor Commissioner by trial de novo. See also Miller v.
Foremost Motors, Inc., 16 Cal. App. 4th 1271, 20 Cal. Rptr. 2d 503 (1993).

76. MSAPA 8 5-101(2) (act inapplicable to litigation in which sole issue is
claim for money damages or compensation and agency whose action is at issue
does not have statutory authority to determine the claim); Wash. Rev. Code §
34.05.510(a) (same).

77. See Roya Convalescent Hosp. v. State Bd. of Control, 99 Cal. App. 3d
788, 160 Cal. Rptr. 458 (1979), which correctly holds Section 1094.5 inapplica-
ble to review of a decision by the Board of Control to reject a contract claim
against the state. The claim could be prosecuted by a normal damage action
against the state. That procedure should not be circumvented by review of the
decision of the Board of Control rejecting the claim, whether or not the Board
provided a hearing.

78. Section 2 of the Oregon legidation, supra note 56, has a long list of
exceptions, some of which were obviously negotiated with agencies (such as
exceptions for workers' compensation and unemployment insurance), but some
of which are appropriate and generic.

79. Lab. Code § 5950.
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Board,80 the Public Employees Relations Board,81 and the Alco-
holic Beverage Control Appeals Board.82 This seems to me like an
illogical hodgepodge.

There is no clear pattern in other jurisdictions. Under federal
practice, a great many agency rules and adjudications are reviewed
at the court of appeals level. However, many types of casesremain
in the federal district court, most importantly immigration and
social security cases (and any others not allocated by statute to the
court of appeals). The cases in district court tend to be fact inten-
sive cases with relatively small stakes. The federal model thus
would suggest that a relatively large number of California cases
now heard by superior courts could be moved to the court of
appeal.

In New York, al judicial review cases are filed in the trial court;
however, the trial court transfers to the appellate division cases in
which a formal adjudicatory hearing occurred. The theory, appar-
ently, was that these cases do not require taking any additional evi-
dence and are instead decided upon the agency record under the
substantial evidence test.83

The trend in newer judicial review statutes is to place a signifi-
cant portion of judicial review cases into appellate rather than trial
courts. The unenacted Oregon legislation provided for appellate
court review of adjudicatory cases and of rules. All other cases
would have been reviewed in the tria court.84 The Utah statute
provides for review of formal adjudicatory action in an appellate

80. Id. §1160.8.

81. Gov't Code 88 3520(c), 3542(c), 3564(c).
82. Bus. & Prof. Code § 23090.

83. N.Y.Civ. Prac. L. & R. 88 7803(4), 7804(q).

84. Oregon legiglation, supra note 56, § 8(1), (2). By stipulation of the par-
ties, however, any other case could be heard by the appellate court if it is
required by law to be determined exclusively on arecord and its validity can be
determined without any judicia factfinding. Id. § 8(3). The Oregon legidlation
also providesthat if a caseisfiled in the wrong court, it will be transferred to the
correct court without having to be refiled. 1d. § 9.
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court; all other cases are in the trial court.2> Minnesota places
review of both formal adjudication and rules in appellate courts.86
Florida places review of all state agency action in an appellate
court.87 On the other hand, the new Washington statute calls for
review in the trial court.88

2. Recommendation

Resolving the issue of the proper court for judicia review of
agency action is difficult. The path of least resistance is to leave
things asthey are. However, | do not believe that would be the best
course.8®

| propose transferring the initial review of a significant body of
the cases now in the superior court to the courts of appeal.®0 The

85. Utah Code Ann. 88 63-46a-13 (declaratory judgment in trial court to
review rules), 63-46b-15 (informal adjudicatory proceedings reviewed in trial
court), 63-46b-16 (formal adjudicatory proceedings reviewed in appellate court).

86. Minn. Stat. Ann. 88 14.44 (rules), 14.63 (forma adjudication). See
Hanson, The Court of Appeals and Judicial Review of Agency Action, 10 Wm.
Mitchell L. Rev. 645 (1984) (pointing out that this statute is not exclusive and
continues to allow challenges through common law writs and equitable remedies
inthetria court).

87. Fla Stat. Ann. § 120.68(2).

88. Wash. Rev. Code § 324.05.518 (1990). There is an exception for cases
certified to the appellate court by the trial court. Certification can occur only if
judicial review islimited to the record and there are fundamental issues involved
requiring a prompt determination.

89. If that isthe Commission’s decision, it should explore whether to make
review by the court of appeal of superior court decisions discretionary rather
than available as of right. This would diminish the burden that the present sys-
tem of two-level judicial review imposes on the courts. Workers' compensation
cases are now heard initially in the court of appeal but under a system of discre-
tionary review; in most cases, the court summarily declines to grant a writ of
review. Court of appeal justices told me they favor this system.

Another proposal | did not explore would be creation of a new court system
to hear administrative appeals. While there is much to be said in favor of a spe-
cialized court, the shortage of state budgetary resources makes any such plan
completely infeasible.

90. See Admin. Conf. of the U.S. Recommendation 75-3, 1 C.F.R. § 305.75-
3; Currie & Goodman, Judicial Review of Administrative Action: Quest for the
Optimum Forum, 75 Colum. L. Rev. 1 (1975); 4 K. Davis, Administrative Law
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Commission has not yet decided whether to abolish completely the
independent judgment test in connection with review of state
agency action. At this writing, it appears that the use of the inde-
pendent judgment test will be greatly restricted.9! In most cases,
the test will be substantial evidence. In such cases, the function
being discharged by a reviewing court is fundamentally appellate,
rather than trial .92 Essentially the court is asked to decide questions
of law and to assess the reasonableness of the agency’s fact find-
ings and discretionary decisions. Review of such issues from a
well-organized record seems more appropriately the work of spe-
cialists in appeals — i.e., appellate courts.93 Thus a system that
lodges cases at the appellate level makes sense, because it calls on
the relevant expertise of appellate justices. Even if some issues in
some cases remain to be decided under independent judgment, |
would not shift those cases to trial courts; appellate courts can
decide those issues as well .94

Treatise § 23.5 (2d ed. 1983) (review of administrative action should be in a
court of appeal except where evidence needs to be taken).

91. Currently the Commission has decided that independent judgment
should continue to apply in cases where agency heads reverse the fact findings
of presiding officers. | hope this decision will be reconsidered so that indepen-
dent judgment would apply only with respect to cases initialy decided by ALJs
in the Office of Administrative Hearings and also only to reversals of presiding
officer findings based on demeanor of witnesses.

92. Dissenting in Bixby v. Pierno, 4 Cal. 3d 130, 159 n.21, 93 Cal. Rptr. 234
(1971), Justice Burke wrote: “If a uniform substantial evidence review were
adopted, the Court of Appeal rather than the trial court would be the logical
forum to perform the review function. Preliminary review by the trial court
would be superfluous and uneconomic in cases requiring no determination of
controverted issues of fact.”

93. In the rare situation in which the appellate court needs to receive evi-
dence and does not wish to remand to the agency, there should be provision for
appointment of a referee or special master to receive the evidence. See MSAPA
§ 5-114(a).

94. | would not favor a system which allocated to trial courts cases in which
independent judgment applied and to appellate courts cases in which substantial
evidence applied. This would be extremely difficult to apply, since there would
be constant questions about which court a case should be filed in (i.e., did the
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There is another significant advantage of transferring authority to
the court of appeal: judicial review will be centralized into rela-
tively few courts. Present practice disperses the cases to superior
court judges throughout the state, many of them inexperienced in
administrative law. This change should ensure a more uniform
pattern of decisions, one less influenced by luck of the draw or
hometown favoritism. The collegia character of court of appeal
decisionmaking should insure a higher quality of decision, a
greater number of reported administrative law cases, and a better
system of precedents.?> This is especially important because a new
APA will undoubtedly generate a good many interpretive disputes;
it would be helpful to have an accessible body of precedents on
these issues that will be generated without unnecessary delay.
Transfer to the appellate level should also save the state money
since its attorneys will have to do less traveling to superior courts
in remote counties. And by substituting one level of review for
two, this proposal will save money for litigants on both sides and
bring disputes to a conclusion years sooner than under existing
law.

Probably judicia review of all cases of adjudication covered by
the new APA adjudication procedures should be moved to the
court of appeal.% The exception would be those types of cases that
generate a large volume of relatively low-stakes, fact-oriented
appeals, few of which are likely to go beyond the superior court.
Here | have DMV driver’s license cases specifically in mind. Deci-
sions in welfare or unemployment cases might also fall into this
category. These are cases that should probably remain in the supe-

agency head reverse the presiding officer on a question of law or fact; if of fact
the case goes to the trial court, if of law to the appellate court).

95. See Currie & Goodman, supra note 90, at 12. The fact that most admin-
istrative law decisions are made now in unreported trial court decisions (or in
depublished court of appeal decisions) drastically limits the amount of available
precedents on many important issues.

96. A compromise proposal might be to move the review only of those cases
heard by an OAH ALJ to the appellate court. In general, a relatively high per-
centage of casesinvolving professional licenses and of civil rights find their way
to the appellate courts; they might aswell start there.
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rior court. Doing so would decrease the burden on the appellate
courts and perhaps would serve the convenience of litigants who
could save money by going to their local trial court.97

Similarly, review of rules adopted under the APA’s rulemaking
procedures should occur initialy in the court of appeal,%8 since that
process generates a well-organized record®® and the issues have
already been scrutinized by OAL. The issues raised on appeal tend
to be questions of law, procedure, or whether a rule was reasonably
necessary (a version of the abuse of discretion test). There are not
many cases of this sort and the burden on appellate courts should
not be substantial. Instead, the public interest may be served by
having an appellate decision on important public policy issues
more quickly. Undeniably, some cases involving review of rules
can involve large records presenting numerous difficult technical
issues. Such cases are burdensome to whatever court considers
them; because of the high stakes, however, they are likely to find
their way to an appellate court. Thus even in these cases, there is
little advantage to anyone (including the appellate justices) from
having the cases run first through the superior court.100

Courts of appeal should have the same power that reviewing
courts at all levels now have to affirm an agency decision without
oral argument after the filing of points and authorities and after the

97. See Admin. Conf. of the U.S. Recommendation 75-3, 1 C.F.R. § 305.75-
3, suggesting that immigration cases and social security retirement and disability
cases remain in the federal district court and that appeals concerning benefits
under the black lung program be transferred to federal district courts.

98. See Currie & Goodman, supra note 90, at 39-54. Of course, the validity
of regulations is sometimes questioned in the course of an enforcement action in
a trial court against a person aleged to have violated the rules. That person
should always be able to obtain review of the validity of regulations in the
course of a criminal or civil enforcement action. See supra text accompanying
note 73.

99. See Gov't Code 88 11346.8(d), 11347.3, 11350(b). The record must be
indexed. Id. § 11347.3(8)(12).

100. It can be argued that the court of appeal needs to do less work on a case
that has been initially decided by the superior court than on a case that has not
yet been subject to any judicial scrutiny. However, OAL scrutiny of rules serves
thisfunction at least aswell astrial court scrutiny.
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record has been filed with the court.101 Indeed, there is an unre-
solved constitutional issue lurking here; it can be argued (although
| do not agree with this argument) that the court of appeals must
have the power to summarily affirm.102

Finally, 1 would leave review of local agency decisions, and of
state agency decisions that are not governed by APA procedures, in
the superior court.103 Because these kinds of decisions are often
made under highly informal procedures, they tend to produce less
well-organized records. Many, but far from all, involve low stakes,
which suggests that the trial court is a better place to hear them and
that they are unlikely to be appealed after the trial court deci-

101. See supratext accompanying notes 10-11.

102. Under Article VI, Section 10, of the California Constitution, courts of
appeal “have origina jurisdiction in proceedings for extraordinary relief in the
nature of mandamus, certiorari, and prohibition.” Under Section 11 (as revised
in 1966), “courts of appeal have appellate jurisdiction when superior courts have
original jurisdiction and in other causes prescribed by statute.” | believe that
appellate review of an administrative decision is a “cause” and the Legidature
can confer appellate jurisdiction on the court of appeal to hear this “cause” under
Section 11. See Sarracino v. Superior Court, 13 Cal. 3d 1, 9-10, 118 Cal. Rptr.
21 (1974) (“cause’ is the proceeding before the court); Quezada v. Superior
Court, 171 Cal. App. 2d 528, 530, 340 P.2d 1018 (1959) (a “cause” includes
every matter that could come before a court for decision). Therefore, it is not
necessary to rely on the provision in Section 10 relating to original jurisdiction
in extraordinary writ cases, and there is no need to incorporate anything from
existing writ practice in the petition for review procedure.

However, the Supreme Court left this issue somewhat in doubt when it
upheld appellate-level consideration of petitions for review of the decisions of
the Agricultura Labor Relations Board. Tex-Cal Land Management, Inc. v.
Agricultural Labor Relations Bd., 24 Cal. 3d 335, 347-52, 156 Cal. Rptr. 1
(1979). Although the court noted that the analysis in the preceding paragraph
based on appeal under Section 11 was “arguable,” id. at 347, it upheld the peti-
tion for review as an exercise of extraordinary writ authority under Section 10.
To do so, it had to infer that the Legislature wished to give the reviewing court
the power to summarily deny apetition in its sound discretion after providing for
a fair opportunity for the petitioner to file points and authorities and after the
ALRB has provided the record to the court.

103. Utah followed this pattern — formal adjudication is reviewed in an
appellate court, informal adjudication in atria court. See supra note 53.
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sion.104 Moreover, | am concerned by the possible additional bur-
den on appellate courts of having to decide a large volume of time-
consuming and complex cases concerning local land-use planning
or environmental law. There may also be a significant volume of
appeals arising out of local personnel or education decisions.

The proposal to transfer a significant volume of cases from the
superior court to the court of appea would lighten the load on our
superior courts, but it would increase the load of the courts of
appeal. Note, however, that a reasonably high percentage of
appealed cases get to the court of appeal from the superior court
anyway because, if there was enough at stake to litigate, there may
be enough to appeal .195 As to cases that go to the court of appeal
anyway, there would be no increase in the court of appeal caseload.
Starting these cases in the court of appeal would save money for
the state and the litigants alike. Nevertheless, it is undeniable that
the workload of the court of appeal would be increased by cases
that now start and terminate in the superior court; and, of course,
this means that three judges must consider a case that under present
practice is finally disposed of by only one. The views of the Judi-
cial Council on these issues will, no doubt, be influential with the
Law Revision Commission.106

104. Such cases may more frequently require the court to receive additional
evidence, which is more easily donein atria court.

105. Unfortunately, no statistics are available to help us estimate what this
percentage is. Estimates from lawyers and judges vary widely and tend to reflect
the particular subspecialty in which the attorney is engaged.

Cases are somewhat more likely to be appealed from superior court to the
court of appeal under a substantial evidence regime than an independent judg-
ment regime. As pointed out in the study on scope of review, under present law
atria judge's decision under independent judgment is aimost unreviewable by
the court of appeal, while a trial judge’s decision applying the substantial evi-
dencetest is subject to greater scrutiny by the court of appeal.

On the other hand, under a regime of substantial evidence rather than inde-
pendent judgment, there will be fewer cases brought to court in the first place. A
litigant always has a shot in an independent judgment case but given a reason-
ably strong case on both sides, it is likely that substantial evidence supports the
agency decision on factual questions.

106. As mentioned earlier, an additional disadvantage of the proposal to shift
cases to the court of appeal is that it would be difficult for appellate courts to
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This proposal also entails moving initial review of PUC and
State Bar Court decisions from the Supreme Court to the court of
appeal. My belief is that the Supreme Court is too busy to take
seriously review of the complex decisions of the PUC. They are
normally summarily affirmed.107 Of course, the PUC welcomes a
situation in which its decisions are essentially unreviewable, but it
is hard to explain why this one agency should be exempt from
judicial scrutiny. Other agencies that engage in complex economic
regulation, such as the Water Resources Control Board, must suffer
theindignities of judicia scrutiny; why not the PUC as well 7108

For similar reasons, it seems more appropriate that decisions of
the Review Department of the State Bar Court be reviewed by the
court of appea than the Supreme Court;19 now that review of
these decisions is discretionary rather than available as of right, it
would appear that appellants are more likely to receive review at

give the same priority to judicial review cases asis provided now by many supe-
rior courts.

107. See Lakusta & Renton, California Supreme Court Review of Decisions
of the Public Utilities Commission — Is the Court’s Denial of a Writ of Review a
Decision on the Merits?, 39 Hastings L.J. 1147 (1988) (court denies writ in at
least 90% of PUC cases without consideration of the record or statement of rea
sons, yet the decisions are treated as res judicata).

108. See Comment, “Basic Findings’ and Effective Judicial Review of the
California Public Utilities Commission, 13 UCLA L. Rev. 313 (1966)
(criticizing Supreme Court rubber stamp review); Lakusta & Renton, supra note
107. According to the leading treatise on public utility law, “The road to upset-
ting a determination of the California commission probably climbs a steeper
grade than any other similar route in the country.” 1 A.J.G. Priest, Principles of
Public Utility Regulation 27 (1969). However, in partial compensation to the
PUC, the Legislature should repeal Public Utilities Code Section 1756, which
calls for independent judgment on the law and the facts when a PUC order is
challenged on constitutional grounds. This section is based on outdated constitu-
tional notions. Substantial evidence review is appropriate even where a PUC
order is challenged as confiscatory. Of course, PUC findings of legidative fact
and PUC exercises of statutory discretion would be treated with great deference
by courts under applicable scope of review principles.

109. These decisions can be reviewed by either the Supreme Court or the
court of appeal in accordance with procedures prescribed by the Supreme Court.
Bus. & Prof. Code § 6082.
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the court of appeal level than at the Supreme Court level .110 More-
over, review of individual attorney discipline cases is simply not a
wise use of the Supreme Court’ s precious resources. 111

| polled a good many lawyers and judges on the issue of whether
to shift judicial review of most administrative decisions from the
superior court to the court of appeal. The results showed no clear
pattern. Some practicing lawyers wanted all cases kept in the
superior court; others preferred a shift to the court of appeal. Court
of appeal justices, unsurprisingly, were apprehensive about the
extraworkload. Superior court judges were about evenly divided.

A few final points: the statute should contain a simple transfer
procedure so that cases filed in the wrong court can be transferred
to the correct court without the need to refile. The Oregon legisla-
tion has some well worked out provisions on transfers.

The statute should also provide a mechanism to deal with the sit-
uation in which a petition for judicial review is in the court of
appeal but isjoined with an action that requires atrial in the supe-
rior court, such as eminent domain or violation of the federal civil
rights statute.112 Res judicata concerns may require that all such
actions be filed together or suffer preclusion. Perhaps the court of
appeal should have discretion to allow all claimsto be heard in the
superior court, even though the petition for judicial review would
normally be at the appellate level.

C. VENUE FOR JUDICIAL REVIEW

Under present law, superior court mandate actions seeking judi-
cial review of state or local agency action are filed in the county in

110. Since 1991, the Supreme Court has not granted review of any of the dis-
cipline cases decided by the State Bar Court Review Department. 13 Cal. Law.
71 (July 1993).

111. See Comment, Attorney Discipline and the California Supreme Court:
Transfer of Direct Review to the Courts of Appeal, 72 Cal. L. Rev. 252 (1984)
(attorney discipline questions not important enough for direct Supreme Court
review).

112. See Griffin Homes, Inc. v. Superior Court, 229 Cal. App. 3d 991, 1003-
07, 280 Ca. Rptr. 792 (1991) (judicial review and Section 1983 civil rights
claim).
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which the cause of action arose.113 In licensing and personnel
cases, this means the plaintiff’s principal place of business;114 in
non-licensing cases, it means where the injury occurred.115> Review
of a driver’s license suspension occurs in the county of the plain-
tiff’s residence, 116 and review of Medical Board decisions occurs
only in Sacramento, Los Angeles, San Diego, or San Francisco.11/
Depending on particular statutes, cases reviewable by the court of
appea are filed in the appellate district where the cause of action
arose!l8 or where plaintiff resides.119

My recommendation concerning venue depends on whether my
prior recommendation concerning review of APA cases in the

113. Section 393(1)(b): “the county in which the cause, or some part thereof,
arose, is the proper county for the trial of the following actions: ... (b) Against a
public officer or person especialy appointed to execute his duties, for an act
done by him in virtue of his office ....” However, tort and contract actions
against the state must be filed in Sacramento or in any county where the Attor-
ney General has an office. Section 401(1); Gov’'t Code § 955.

114. A cause“arises’ in the county where the subject of agency action carried
on business and would be hurt by official action, not where the agency signs the
order or takes the challenged action. Tharp v. Superior Court, 32 Cal. 3d 496,
502, 186 Cal. Rptr. 335 (1982) (car dealer must seek review in Tulare County,
his principal place of business; agency cannot shift venue to Sacramento); Lynch
v. Superior Court, 7 Cal. App. 3d 929, 86 Cal. Rptr. 925 (1970) (dismissal of
state employee — venue is proper where he worked, not where actions giving
rise to charges against him occurred); Sutter Union High Sch. Dist. v. Superior
Court, 140 Cal. App. 3d 795, 190 Cal. Rptr. 182 (1983) (same); Duval v. Con-
tractors State License Bd., 125 Cal. App. 2d 532, 271 P.2d 194 (1954) (county
in which contractor’ s business was situated).

115. Regents of Univ. of Cal. v. Superior Court, 3 Cal. 3d 529, 91 Cal. Rptr.
57 (1970) (taxpayers action against Regents because of unconstitutional regula-
tions enforced against a UCLA faculty member — venue in Los Angeles).

116. Veh. Code § 13559; Lipari v. DMV, 16 Cal. App. 4th 667, 20 Cal. Rptr.
2d 246 (1993).

117. Bus. & Prof. Code § 2019.

118. See, eg., Bus. & Prof. Code § 23090 (ABCAB case filed in appellate
district where proceeding arose); Gov't Code 8§ 3542(c) (PERB judicial review
filed in appellate district where unit determination or unfair practice dispute
occurred); Lab. Code § 1160.8 (ALRB review filed in appellate district where
practice in question occurred or where person resides or transacts business).

119. Lab. Code § 5950 (workers' compensation).
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court of appeal is accepted. If so, | suggest that the venue for peti-
tions for judicia review (whether in superior court or in the court
of appeal) be the county (or the appellate district) of the petition-
er's residence or principal place of business120 This approach
seems somewhat more determinate than the existing rule, which is
tied to the county where the cause of action arose, but it would not
significantly change the results.121 The primary reason for choos-
ing the petitioner’ s locale (rather than the agency’s or the Attorney
General’s locale) is convenience to the petitioner.122 Cases filed in
the wrong superior court or court of appeal should not be dismissed
but should be transferred to the proper court.123

If the Commission decides not to follow my recommendation to
lodge review of APA casesin the court of appeal, then my recom-
mendation concerning venue is different. It is probable that supe-
rior court judges in small counties are inexperienced in administra-
tive law matters. Most counties do not maintain a specialized writ
and receiver department, so the cases are assigned to judges at ran-
dom. Some say there is a significant hometown advantage for the
petitioner. For that reason, if review of APA cases is to remain
lodged in superior court, venue in actions against state agencies

120. If plaintiff resides and has a principal place of businessin different coun-
ties, plaintiff could choose between the two. In cases brought against local agen-
cies, the recommended provision would change the rule of Section 394 (action
against city or county generaly tried where local agency is located); as a practi-
cal matter most actions against local agencies are filed by persons living in the
locality so the change is not substantial.

121. Another approach the Commission might consider would be to give
petitioner a choice between his or her locale (home or principal place of busi-
ness) and the place where the agency is located or, if the Attorney General will
represent the agency, a city where the Attorney General has an office. See Fla
Stat. Ann. § 120.68(2) (venue is appellate court in district where agency main-
tains headquarters or a party resides); MSAPA § 5-104 (offering states the
choice of the state capital or the plaintiff’s residence).

122. “The underlying purpose of statutory provisions as to venue for actions
against state agencies is to afford to the citizen aforum that is not so distant and
remote that access to it is impractical and expensive.... Access to the judicial
forum should be as expeditious, inexpensive, and direct as possible.” Regents of
Univ. of Cal. v. Superior Court, 3 Cal. 3d 529, 536, 91 Cal. Rptr. 57 (1970).

123. Lipari v. DMV, 16 Cal. App. 4th 667, 20 Cal. Rptr. 2d 246 (1993).
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should be located in Sacramento or, where the agency is repre-
sented by the Attorney General, in counties where the Attorney
General has an office (Sacramento, Los Angeles, San Francisco,
and San Diego).124 This is presently required in Medical Board
cases. 125

Assuming review remains in the superior court, it seems particu-
larly important to centralize review of state agency legidative
action (such as adoption of regulations) in the superior courts of
larger counties or in Sacramento. Typicaly alarge number of peti-
tioners would have standing to challenge such matters. If plaintiffs
could sue in their home county, there would be substantial oppor-
tunity to forum shop. Yet these cases tend to be difficult (they
involve review of arulemaking record) and often involve issues of
large public importance. The superior court judges who must
decide them should be more experienced and specialized in admin-
istrative law than superior court judgesin general.

D. STAYSPENDING REVIEW

1. Existing Law

Under the existing APA, an agency has power to stay its own
decision.126 Regardless of whether the agency did so, the superior
court has discretion to stay the agency action, but should not
impose or continue a stay if it is satisfied that it would be against
the public interest.127 A stricter standard is imposed in medical,
osteopathic, or chiropractic cases in which a hearing was provided
under the APA.128 The stricter standard also applies to non-health

124. Section 401(1).
125. Bus. & Prof. Code § 20109.
126. Gov't Code § 11519(b).

127. Section 1094.5(g). The public interest determination must be made on a
case-by-case basis by the court in which administrative mandamus is sought.
Sterling v. Santa Monica Rent Control Bd., 168 Cal. App. 3d 176, 186-87, 214
Cal. Rptr. 71 (1985) (improper for court in which prohibition was sought to
grant astay pending judicial review).

128. The constitutionality of imposing the stricter standard in medical cases
was upheld in Board of Medical Quality Assurance v. Superior Court, 114 Cal.
App. 3d 272, 170 Cal. Rptr. 468 (1980).
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care APA cases in which the agency heads adopted the ALJ s pro-
posed decision in its entirety (or adopted the proposed decision and
reduced the penalty). Under this stricter standard, a stay should not
be granted unless the court is satisfied that the public interest will
not suffer and the agency is unlikely to prevail ultimately on the
merits.129 The court has power to condition a stay order upon the
posting of a bond.130

If the trial court denies the writ and a stay is in effect, the appel-
late court can continue the stay (and must continue it for 20 days
after anotice of appeal isfiled). If thetrial court grants the writ, the
agency action is stayed pending appeal unless the appellate court
otherwise orders.131 In cases not arising under Section 1094.5, pre-
sumably atrial court and an appellate court have the normal power
to grant a stay through a preliminary injunction.

2. Recommendation
The draft statute already provides that an agency may grant a
stay of its decision.132 Asto stays on judicial review, present Cali-

129. Section 1094.5(h)(1). The statute requires a preliminary assessment of
the merits of the petition and a conclusion that the petitioner is likely to obtain
relief; it is insufficient that petitioner merely state a possibly viable defense or
restate arguments rejected by the ALJ or the agency. Medical Bd. v. Superior
Court, 227 Cal. App. 3d 1458, 278 Ca. Rptr. 247 (1991); Board of Medical
Quality Assurance v. Superior Court, 114 Cal. App. 3d 272, 170 Cal. Rptr. 468
(1980).

In APA cases not involving health care licensing, this stricter standard does
not apply if the agency rejected the ALJ s decision. In such cases, the laxer stan-
dard of Section 1094.5(g) applies.

130. Venice Canas Resident Home Owners Ass'n v. Superior Court, 72 Cal.
App. 3d 675, 140 Cal. Rptr. 361 (1977) (bond protects interests of homeowners
who were allowed to build homes by the agency order under review during
lengthy period of delay while the record is prepared). Even if petitioner is indi-
gent, the court till has discretion to order posting of a bond as a condition to
granting a stay. Id.

131. Section 1094.5(g), (h)(3).

132. See Sections 650.110(a)(2) & 650.120 in administrative adjudication
draft attached to Commission staff Memorandum 92-70 (Oct. 9, 1992) (on file

with California Law Revision Commission). It should be made clear in a com-
ment that it is not necessary for a petitioner to exhaust the remedy of requesting
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fornia law should be simplified by unifying the standards. Thereis
no apparent reason why the stay standard should vary depending
on what sort of caseisinvolved or whether the agency heads did or
did not adopt the judge’ s original decision.

Moreover, the existing criteria for granting stays seem unduly
narrow; in addition to the factors relating to the public interest and
the likelihood of success on the merits, the court should consider
the degree to which the applicant for a stay will suffer irreparable
injury from denial of a stay and the degree to which the grant of a
stay would harm third parties.133 |f these factors were cranked into
the equation, the standard for granting a stay would be similar to
the standard for granting a preliminary injunction, which it closely
resembles. 134

The comment should also approve case law135 that allows the
court to condition the granting of a stay upon posting of a bond in
order to protect third parties.136

a stay from the agency in order to request one from the court. [Ed. note. This
provision was not included in the Commission’s final recommendation.]

133. See MSAPA §5-111(c). Harm to third parties is often arelevant concern
in the case of local zoning and environmental decisions.

134. See Cohen v. Board of Supervisors, 40 Cal. 3d 277, 286, 219 Cal. Rptr.
467 (1985); 6 B. Witkin, California Procedure Provisional Remedies 8§ 282-83,
at 241-43 (3d ed. 1985).

135. See supra note 130.

136. MSAPA Section 5-111 is somewhat different from this recommendation.
That section casts the stay decision as judicial review of an agency’s decision to
deny astay. That implies that requesting an agency to grant astay is an adminis-
trative remedy that must be exhausted. | do not think that should be required.

In cases involving threats to public health, safety, or welfare, Section 5-111
provides that no stay can be granted unless the court finds the petitioner is likely
to prevail on the merits, the petitioner would suffer irreparable injury if denied a
stay, the grant of relief will not substantially harm third parties, and the threat to
public health, safety or welfare relied on by the agency is not sufficiently serious
to justify denial of a stay. In cases not involving a substantial threat to public
health, safety or welfare, the court shall grant relief if, in its independent
judgment, the agency’s denia of temporary relief was unreasonable in the
circumstances.
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